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REGULATORY MISSION AND PRINCIPLES

Mission:  To protect the Nation’s aquatic resources, while allowing reasonable development 

through fair and balanced decisions. 

Corps is neither a proponent nor an opponent of proposed activities. 

Balanced, transparent, multi-perspective, reasonable, and timely permit decisions.

Routine projects to complex and/or controversial projects. 

Corps works with an applicant to avoid and minimize impacts to aquatic resources, and recognize 

the need for compensatory mitigation for unavoidable impacts. 
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CORPS AUTHORITIES

Section 10 Rivers & Harbors Act (1899)

Section 404 Clean Water Act (1972)

Section 103 Marine Protection, Research and Sanctuaries Act (1972) 
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RIVERS AND HARBORS ACT OF 1899

Section 9: Permits for Dams, Dikes, Bridges and Causeways

Section 10: Permits for work or structures in navigable waters

Section 11: Establishment of Harbor Lines

Section 12: Penalties for violations of Section 9, 10, and 11

Section 13: Prohibits refuse in navigable waters or tributaries

Section 14: Possession, use or injury of Federal projects (33 U.S.C. 408)

– Provides the Secretary of the Army authority to grant permission to alter a USACE civil works 

project:
• Does not impair the usefulness of the project

• Is not injurious to the public interest
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SECTION 10 RIVERS AND HARBORS ACT OF 

1899
A Department of Army permit is required under Section 10 of the RHA for structures and/or work 

in or affecting navigable waters of the United States except as otherwise provided in 33 CFR 

322.4.

– The term structure shall include, without limitation, any pier, boat dock, boat ramp, wharf, 

dolphin, weir, boom, breakwater, bulkhead, revetment, riprap, jetty, artificial island, artificial reef, 

permanent mooring structure, power transmission line, permanently moored floating vessel, 

piling, aid to navigation, or any other obstacle or obstruction.

– The term work shall include, without limitation, any dredging or disposal of dredged material, 

excavation, filling, or other modification of a navigable water of the United States.
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TYPICAL WORK REQUIRING A PERMIT UNDER 

SECTION 10 OF THE RIVERS & HARBORS ACT

Piers and boat docks

Pilings

Mooring buoys

Floats

Dredging
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NAVIGABLE WATERS

The geographic jurisdiction of the Rivers and Harbors Act of 1899 includes all navigable waters of 

the United States which are defined (33 CFR Part 329) as, "those waters that are subject to 

the ebb and flow of the tide and/or are presently used, or have been used in the past, or 

may be susceptible to use to transport interstate or foreign commerce." This jurisdiction 

extends seaward to include all ocean waters within a zone three nautical miles from the coast line 

(the "territorial seas").  (See 33 CFR part 329 for a more complete definition of this term).

A determination of navigability, once made, applies laterally over the entire surface of the 

waterbody, and is not extinguished by later actions or events which impede or destroy navigable 

capacity.

Example: Tidegate
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SECTION 404 OF THE CLEAN WATER ACT

Section 404 of the CWA establishes a program to regulate the discharge of dredged or fill 

material into waters of the United States, including wetlands.

– Activities in waters of the United States regulated under this program include fill for 

development, water resource projects (such as dams and levees), infrastructure development 

(such as highways and airports) and mining projects.

– Section 404 requires a permit before dredged or fill material may be discharged into waters of 

the United States, unless the activity is exempt from Section 404 regulation (e.g., certain 

farming and forestry activities).



9

TYPICAL WORK REQUIRING A PERMIT UNDER 

SECTION 404 OF THE CLEAN WATER ACT

Road construction

Wharf construction

Bank stabilization

Utility lines

Residential, commercial and institutional development

Aquatic habitat restoration projects
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SECTION 103 MARINE PROTECTION, RESEARCH 

AND SANCTUARIES ACT

Ocean Dumping Act

– Transport of dredged material for ocean disposal

– No unreasonable degradation of marine environment, economics, human health, or welfare

– Requires Corps to coordinate with the U.S. Environmental Protection Agency

– Sediment quality evaluation
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CLEAN WATER RULE – WATERS OF THE U.S. (33 

CFR 328.3)

(a)(1) – Traditional navigable waters

(a)(2) – Interstate waters (rivers, lakes, and other waters that flow across, or form a part of, state 

boundaries)

(a)(3) – Territorial seas

(a)(4) – Impoundments

(a)(5) – Tributaries

(a)(6) – Adjacent waters

(a)(7) and (a)(8) – Case-specific waters

Waters of the U.S. does not include:

– Waste treatment systems, prior converted cropland, specific ditches, other waters (irrigated, 

artificially constructed in uplands, ornamental, erosional features, puddles), groundwater, 

stormwater control features created in uplands, wastewater recycling structures constructed in 

uplands. 
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WETLAND DEFINITION (33 CFR 323.3)

The term wetlands means those areas that are inundated or saturated by surface or ground 

water at a frequency and duration sufficient to support, and that under normal circumstances do 

support, a prevalence of vegetation typically adapted for life in saturated soil conditions. 

Wetlands generally include swamps, marshes, bogs, and similar areas.

Positive indicators of wetland hydrology, soils, or vegetation may be absent or masked at sites 

(e.g. recently disturbed sites or sites subject to continuing and ongoing vegetation community 

management). 

Wetland Delineation:

– 1987 Corps Manual

– Regional Supplement
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REGULATORY JURISDICTION
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TYPES OF PERMITS

General Permits: Similar activities with no more than minimal impacts to aquatic resources 

and/or public interest factors

– Nationwide permits (NWP)

– Regional general permits (RGP)

– Programmatic general permits (PGP)

Standard Permits:

– Letters of Permission (LOP)
• Not controversial, no public notice

• Public interest review required; Categorically excluded (NEPA)

– Individual Permits (IP)
• Complex, can be controversial

• Often the permitting path if the action doesn’t fit a NWP, RGP, or LOP.
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2017 NATIONWIDE PERMITS

Reissued all 50 existing NWPs

Issued two new NWPs

– Removal of low-head dams

– Construction and maintenance of living shorelines

Issued one new general condition

– Activities affecting structures or works built by the U.S. 

Effective date: March 19, 2017

Expiration date: March 18, 2022
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NATIONWIDE PERMIT PRE-CONSTRUCTION 

NOTIFICATION REQUIREMENTS

Some Nationwide Permits, through their terms, require pre-construction notification (PCN) while 

some do not. Additionally, within the terms of certain NWP’s only specific activities require a PCN 

(application) to be submitted to the District.

However, for any NWP, a PCN is required for:

– Activities that might affect ESA-listed species or designated critical habitat

– Activities that might have the potential to cause effects to historic properties

– Activities which require permission pursuant to 33 U.S.C. Section 408



17

SEQUENTIAL APPROACH TO DECISION MAKING

Does the Corps have jurisdiction?

Is a permit required under Section 10 or 404 (or both)?

– Do any Clean Water Act Section 404 exemptions apply?

If a permit is required:

– Has the project been designed to meet the Corps Nationwide Permit Program including 

compliance with General and Regional conditions?

– Could the work be permitted under an existing Regional/Programmatic general permit? 

If the work doesn’t fit our NWP Program (scope/impact) or the applicant hasn’t adequately 

designed it to fit the NWP Program:

– Are there small changes which the applicant could adopt to allow them to comply with our NWP 

Program?

– Can the action be processed as a Letter of Permission?

– Is a Standard Individual Permit ultimately required?
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COORDINATION WITH OTHER AGENCIES

Section 7 – Endangered Species Act

– National Marine Fisheries Service

– U.S. Fish & Wildlife Service

Section 106 – National Historic Preservation Act

– State Historic Preservation Act

– Federally recognized Native American Indian Tribes

Oregon Department of Environmental Quality (DEQ)

– 401 Water Quality Certification

Oregon Department of Land Conservation and Development (DLCD)

– Coastal Zone Management Act

– Wild and Scenic Rivers Act, Fish and Wildlife Coordination Act
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ENDANGERED SPECIES & ESSENTIAL FISH 

HABITAT

Corps consults with U.S. Fish and Wildlife Service and National Marine Fisheries Service where 

applicable

Consultation timelines 30-135 days

Programmatic Biological Opinions (Standard Local Operating Procedures for Endangered 

Species (SLOPES)

– SLOPES IV In-water/Over-water Structures

– SLOPES V Restoration

– SLOPES V Stormwater, Transportation, and Utilities

– Tidal Area Restoration Programmatic (TARP)
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PROGRAMMATIC BIOLOGICAL OPINIONS

Cover specific activities (restoration/transportation/structures)

Shortens Endangered Species Act consultation timelines

Advanced applicant review (the biological opinions are currently available)

Faster project review

Considerations:

– Determine if designing to meet the project design criteria of programmatic biological opinion is 

an option

– Submit the programmatic notification form with the permit application
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NATIONAL HISTORIC PRESERVATION ACT

Corps adheres to 33 CFR 325 Appendix C

Corps must consider effects to historic properties and cultural resources

– Section 106 of the National Historic Preservation Act

– Federal Trust responsibilities with Native American Indian Tribes

– State Historic Preservation Office (SHPO) database
• Review of previous cultural resource surveys or archeological sites at or near the project site

• Structures 50-years of age or older may qualify for listing in the National Register of Historic Places.  

www.Oregon.gov/OPRD/HCD/ARCH/index.shtml

During or after Corps review there may be a potential need for:

– Pre-construction cultural resource survey;

– On-site archeological or historic property monitoring may be required

http://www.oregon.gov/OPRD/HCD/ARCH/index.shtml
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401 WATER QUALITY CERTIFICATION

Contact Oregon Department of Environmental Quality (DEQ) regarding the process and the fee. 

Prepare/obtain: 

– Best Management Practices (BMP’s)

– Stormwater Management Plan

– Signed Land Use Compatibility Statement from the local planning department

Contact:

Sara Christensen, 401 WQC Coordinator

541-633-2007 | christensen.sara@deq.state.or.us

Web: www.oregon.gov/deq/wq/wqpermits/Pages/Section-401-Nationwide.aspx

mailto:christensen.sara@deq.state.or.us
http://www.oregon.gov/deq/wq/wqpermits/Pages/Section-401-Nationwide.aspx
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COASTAL ZONE MANAGEMENT ACT

Projects occurring in the Oregon Coastal Zone must be consistent with the enforceable policies 

of the State’s federally approved coastal management program. Oregon’s approved program, the 

Oregon Coastal Management Program (OCMP), is a “networked” program that integrates 

authorities of local governments and other state agencies. 

Actions occurring in aquatic resources of special concern per DLCD’s conditions require 

individual review pursuant to the CZMA.  Online Aquatic Resources of Special Concern mapper: 

geo.maps.arcgis.com/apps/webappviewer/index.html?id=1b4a3202b66c4ab79b6907e7b4abf9db

Contact:

Ms. Elizabeth Ruther, Coastal State-Federal Relations Coordinator

503-934-0029 | Elizabeth.j.ruther@state.or.us

Web:  www.oregon.gov/LCD/OCMP/Pages/Federal_Consistency_Home.aspx

http://geo.maps.arcgis.com/apps/webappviewer/index.html?id=1b4a3202b66c4ab79b6907e7b4abf9db
http://www.oregon.gov/LCD/OCMP/Pages/Federal_Consistency_Home.aspx
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TIMELINES FOR NATIONWIDE PERMITS

SHPO/Tribal Notification

Nationwide Permit Verification

ESA Section 7 Consultation

45 days
135 days

30 days

DEQ 401 Water Quality Certification

60 days – 1 year

Corps Nationwide Permit Verification – 45-60 days
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TIMELINES FOR INDIVIDUAL PERMITS

Corps Individual Permit Evaluation 60-120 days

SHPO/Tribal Notification

Individual Permit Verification

ESA Section 7 Consultation

120 days
135 days

30 days

DEQ 401 Water Quality Certification

60 days – 1 year
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STREAMLINING OPPORTUNITIES

Pre-application meetings

– Potential effects, design modifications, consulting/resource agency concerns, etc.  These can 

be time and money-saving discussions. 

Programmatic biological opinions:

– National Marine Fisheries Service

– U.S. Fish & Wildlife Service

Oregon Department of Environmental Quality 401 Water Quality Certification

Oregon Department of Land Conservation and Development Coastal Zone Management Act 

review
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COMPLIANCE AND ENFORCEMENT

Unauthorized Activity – Activities performed without required Department of the Army permit

– In certain cases the U.S. Environmental Protection Agency is the lead agency for Clean Water 

Act 404 violations. 

Non-compliance – Activities not in compliance with the terms and conditions of issued 

Department of the Army permits

Multiple options for resolving either

– May require coordination and consultation with other stakeholders, including federally 

recognized Native American Indian Tribes.

Discretionary, but prior knowledge of permitting requirements is a factor in decision making. 
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QUESTIONS? 

Corps Regulatory website:

– www.nwp.usace.army.mil/Missions/Regulatory.aspx 

North Bend Field Office:

– Tyler Krug, Regulatory Project Manager (Coos & Curry Counties)

– (541) 756-2097

– Tyler.J.Krug@usace.army.mil

mailto:Tyler.J.Krug@usace.army.mil

