INTERIM OPERATING AGREEMENT

THIS INTERIM OPERATING AGREEMENT, made this |5 Jc%%wa August, in the year
2011, between The Oregon International Port of Coos Bay (hereafter "the Port"), a municipal
port district having its principal offices at 125 Central Avenue, Suite 300, Coos Bay, OR 97420,
and Coos Bay Railroad Operating Company, LLC, d/b/a Coos Bay Rail Link, and its successors
or assigns (hereafter "the Railroad"), a limited liability company, having its principal offices at
115 Hall Avenue, Coos Bay, OR 97420.

WHEREAS, pursuant to a decision issued by the Surface Transportation Board (“the
Board” or “the STB”) in FD 35160 on October 31, 2008, under the Feeder Rail Development
provisions of the I.C.C. Termination Act, the STB authorized the Port to acquire and it did
acquire the subject line of railroad from the Central Oregon & Pacific Railroad, Inc. (“the
CORP”), extending between MP 652.114 at Danebo to MP 763.13 at Cordes, and known as the
Coos Bay Line (hereafter the “Coos Bay Line”);

WHEREAS, pursuant to a decision issued by the STB in FD 35385 on July 9, 2010, the
Port was authorized to purchase and it did purchase a contiguous line of railroad from the Union
Pacific Railroad that was formerly operated by the CORP and extends between MP 761.13 at
Cordes, OR, and MP 785.5 at Coquille, OR (hereafter the “Coquille Branch”);

WHEREAS, the CORP had obtained authority from the Board to discontinue service
over both the Coos Bay Line and the Coquille Branch (collectively “the Lines”) citing operating
losses and physical deterioration of the track, right of way, and structures;

WHEREAS, the Lines are shown on the map attached to this Agreement as Exhibit A;




WHEREAS, the Port wishes to rehabilitate and restore the Lines to active common
carrier rail service and has engaged the Railroad to operate the Lines as a common carrier subject
to the STB’s jurisdiction;

WHEREAS, American Railroad Group Transportation Services, LLC, d/b/a ARG Trans,
currently located at 7964 E. Coronado Rd, Tucson, AZ 85750, has established Coos Bay
Railroad Operating Company, LLC d/b/a Coos Bay Rail Link as its subsidiary to operate the
Lines under contract With the Port;

AND WHEREAS, the parties have agreed to execute this Interim Operating Agreement
to permit the expeditious resumption of service over all or part of the line while the Port
continues its rehabilitation of the infrastructure of the Lines and the parties negotiate and execute
a long term Operating Agreement.

NOW, THEREFORE, in consideration of the promises and mutual covenants contained
herein the parties agree as follows:

1. Use of Premises; Permitted Uses. (a) The Port grants the Railroad the sole and exclusive

right to provide common carrier freight rail service on the Lines on an interim basis using
the trade name “Coos Bay Rail Link” and subject to the Board’s jurisdiction as well as
the right to store rail cars for itself, its customers, or third parties. The Premises is
identified in Exhibit A and includes all rights of way, main, yard, and siding tracks,
switches, bridges, tunnels, and other structures comprising the Lines including the use of
the depot located at Coos Bay for the Railroad’s office space.

(b) The Port reserves to itself all rights and interests not granted to Railroad, including,
without limitation: that the property shall remain the property of the Port and the right to

permit third parties to use and occupy the Premises for non-railroad uses, on a temporary




or permanent basis, that will not interfere with the safe and efficient operation of the
Premises by Railroad for the Permitted Uses.

(c) The Agreement shall not be construed as granting or transferring any ownership
interest in the Premises or related facilities to Railroad. Any use of the Premises by
Railroad other than the Permitted Uses described herein shall require the prior written
permission of the Port.

Term. This Agreement shall run until the Parties execute a long term operating
agreement or March 31, 2013, whichever comes first, unless terminated earlier in
accordance with its terms.

Railroad’s Obligation to Provide. The Railroad’s obligation shall be to provide common

carrier rail freight service to éhippers on the Lines including its expertise at marketing
and operating a short line railroad, personnel qualified to market and operating a short
line railroad, and railroad locomotives and rolling stock. Railroad shall promptly inform
the Port, affected shippers, customers, rail operators and other relevant parties of any
major action or event related to the Premises or related rail operations that may affect rail
service involving those shippers, customers, operators or other parties as soon as Railroad
becomes aware of such action or event. Port will likewise inform Railroad of any
problems or concerns relating to the Premises, Railroad’s freight rail service or other
matters involving performance under this Agreement.

Commencement of Operations. Railroad shall begin operations once this Agreement has

been executed, operating authority obtained from the STB becomes effective, its
published tariffs or exempt rate circulars become effective, it has executed all required

agreements with connecting carriers for interline traffic, obtained all necessary codes and




arrangements for handling interline traffic from the Association of American Railroads,
and has determined under Section 8 that the Lines are safe for the conduct of train
operations.

5. Compensation to Port. During the term of this Interim Agreement, the Railroad shall

pay the Port the sum of $10 for access to and use of the Lines. The Railroad will
provide common carrier freight service for its own account and without seeking any
operating subsidy.

6. Operation and marketing of the Railroad and its services; compensation to the Railroad.

During this initial period, the Railroad shall provide service as a common carrier with the
power to establish through routes, make and collect rates, and enter into contracts with
customers subject to the provisions of divisions or handling line agreements with
connecting carriers. With respect to the Port, the Railroad shall function as an
independent contractor and may not bind or be bound by the Port. The Railroad shall
provide service “on demand” with a frequency no less than once per week during the
Interim Agreement term. Subject to agreement between the parties and connecting
railroads, the Railroad shall publish tariffs, enter into rail transportation agreements, and
shall be entitled to bill and collect all rates on intraline and interline traffic and all
revenues received from connecting railroads on interline traffic whether through
divisions, handling line agreements, or other arrangements. The Railroad shall have the
right to impose and collect rate surcharges to the extent permitted the Port in FD 35160
and under the agreements between the Railroad and its connecting carriers. The Railroad
has the right to publish a demurrage tariff and to bill and collect all demurrage pursuant

to that tariff and to enter into arrangements with its connecting carriers to receive car hire




reclaim if available. The Railroad shall have the right to bill and collect revenues from
any other ancillary services such as local accessorial charges, switching, weighing of
cars, and loading and unloading services. The Railroad may establish intermodal
transload facilities and charge and collect fees associated with such facilities. The parties
agree to meet at regular intervals, no less than once each month, to discuss matters of
mutual concern such as those regarding marketing, operating, and rehabilitation of the
Lines.

Operating authority. Prior to initiating common carrier freight service, the Railroad or

any new noncarrier subsidiary or affiliate it establishes shall at its sole expense file a
verified notice of exemption with the Board under either 49 CFR 1150.31 or 49 CFR
1150.41, whichever is appropriate, for permission to operate over the Premises. The Port
shall cooperate with and assist the Railroad in the preparation and prosecution of such
exemption, but the Port has no obligation to expend monies in the preparation and
prosecution of such exemption. Before filing, the Railroad shall submit a copy of the
exemption filing to the Port’s STB counsel for review and approval. The Railroad shall
not discontinue service over or abandon any line of railroad constituting the Premises
owned by the Port without first filing and obtaining authority or an exemption from the
Board permitting such termination of service under 49 U.S.C. 10903. Notwithstanding
these provisions, the Railroad may suspend service due to a lawful embargo provided that
it promptly restores service as soon as possible or seeks authority to discontinue service
from the Board. For purposes of clarification, deferred maintenance by the Railroad shall
not be a lawful grounds for issuing an embargo. The Railroad shall notify and consult

with the Port before issuing an embargo. Such notification shall specify the proposed




effective date of the embargo and the reason thereof. Railroad shall not impose any
embargo inconsistent with its obligations as a common carrier.

Condition of Premises, maintenance, repairs. (a)Representatives of the Railroad and the

Port shall conduct a thorough inspection of the Lines and their related infrastructure prior
to starting common carrier service and at the expiration or termination of this Interim
Operating Agreement. Within two business days after the completion of that inspection,
the parties will meet and exchange a “punch list” identifying all exceptions and
irregularities noted in the condition of the Lines and related infrastructure. The Railroad
shall not commence common carrier service until it advises the Port that it can safely
operate trains over the Lines. The Port cannot require the Railroad to operate common
carrier rail service over those segments of the Lines that the Railroad in its sole discretion
believes are unsafe for regular operation. The Railroad agrees to accept rail cars
weighing up to 286,000 pounds as soon as its management deems the Lines to be capable
of handling such equipment safely.

(b) During this interim period of operations, the Railroad’s obligation to perform Routine
Maintenance on the Lines at its sole expense shall commence as soon as those segments
of the Lines (identified by mile posts) are approved for the startup of common carrier
operations and shall continue until expiration or termination of this Agreement. The
Railroad’s obligation shall be limited to maintaining those segments of the Lines to the
condition they were in at the commencement of operations or if rehabilitation and/or
improvements are made after commencement of operations, then the segment shall be
maintained at the condition it is in after such rehabilitation and/or improvement. The

Railroad's responsibility for maintaining particular segments of the Lines begins when the
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Port and Railroad agree that operations will commence on those segments (identified by
mile posts) and the Port so notifies the Railroad in writing which shall then be
countersigned by Railroad.
(c) Routine Maintenance is defined to mean those activities required to ensure the safe
and efficient operation of trains on the Premises at an excepted track standard as defined
by the Federal Railroad Administration (FRA) as well as the safety and security of the
Premises itself including without limitation: track inspection, signal inspection,
incidental gauging, switch point adjustment and lubrication, snow removal, joint
tightening, incidental replacement and removal of damaged ties and rails, replacement of
missing or damaged bolts, and vegetation control. All Routine Maintenance shall be
performed in accordance with applicable regulations, sound practice in the industry, and
recommended practices published from time to time by AREMA.
(d) The Port will be responsible for undertaking at its sole expense certain rehabilitation
and capital improvements with funds made available to the Port under specific grants
for the Line. The Port will coordinate such rehabilitation and capital improvements to
the Line with the Railroad.

9. Inspections. (a) Railroad shall conduct periodic inspections of the Line segments over
which operating rights have been granted at its sole expense as required by 49 CFR 213,
Subpart F, and other applicable regulations, as amended from time to time, including the
main track and sidings weekly, with at least three 3 calendar days interval between
inspections, or before use, if the track is used less than once a week and shall also
inspect yard tracks and switches on a monthly basis. The Railroad shall provide the Port

with a Track Inspection Report after each inspection, noting the track defects found




10.

during the inspection, and the recommended course of action to correct or repair the
track defects. Upon written request from the Port, Railroad shall inform the Port of the
time and place of any inspection and shall permit qualified representatives of the Port to
accompany Railroad's inspector. Defects noted in Railroad's inspection reports shall be
repaired in accordance with FRA standards and AREMA recommended practices.
(b) Railroad shall conduct periodic inspections of the Line segments over which it is
operating as required by 49 CFR Part 234, Grade Crossing Signal System Safety. The
Railroad shall inspect all active warning devices located at rail-highway grade crossings
on the Lines at least once per month. The Railroad shall provide the Port with a Signal
Inspection Report after each inspection, noting the defects found during the inspection,
and the recommended course of action to correct or repair the defects. The Railroad may
at its option use its own forces or those of a contractor of its choosing to conduct such
inspections. Upon written request from the Port, Railroad shall inform the Port of the
time and place of any inspection and shall permit qualified representatives of the Port to
accompany Railroad's inspector. Defects noted in Railroad's inspection reports shall be
repaired in accordance with FRA standards and AREMA recommended practices.
(¢) The Port may inspect the Lines and related infrastructure at any time provided
reasonable notice (three business days in advance) is given and the Railroad has the right
to accompany the Port’s inspector.

Reports, and Recordkeeping. The Port may inspect and audit all books and records of the

Railroad including those relating to operations, physical condition, safety issues, traffic
and revenues upon reasonable notice (three business days in advance). The Port will

undertake commercially reasonable efforts to keep all information it obtains confidential.
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11.

12.

The Railroad shall be responsible for filing all reports required under state or federal law.
The Railroad will retain all records and reports for seven years. All inspections will take
place during the Railroad’s normal business hours, Monday through Friday with holidays
excepted.

Salvage. The Railroad shall have no right to salvage or dispose of track or other parts of
the infrastructure comprising the Lines without permission of the Port.

Utilities and taxes. (a) The Railroad will be responsible for paying for all utilities such as

gas, electric, water, and telephone relating to its operations over the Lines and for its use
of structures on the Lines. The Railroad shall be responsible for all levies and excises
taxes other than property taxes as well as costs and expenses associated with Railroad’s
use, operation, maintenance, repair and/or improvement of the Premises ("Taxes").
Railroad shall pay such Taxes directly to the taxing authority before delinquency and before
any fine, interest or penalty shall become due or be imposed by operation of law for their
nonpayment. Following payment to the taxing authority, Railroad may contest, in good
faith for its own account and at its own expense, the validity or amount of any Taxes,
provided Railroad shall (1) notify the Port prior to such contest, (2) indemnify the Port
against any resulting loss, cost and expense which may result from such contest, and (3)
at the option of the Port, provide security satisfactory to the Port with respect to its
performance of such indemnification. Railroad shall not permit a lien or encumbrance on
the Premises by reason of failure to pay any of the Taxes.

(b) The Port will be responsible for paying all property taxes, if applicable, and will
prepare and file all returns and reports in connection with Ad Valorem taxes for the

propetty, as applicable.




13.Insurance. During the term of this Agreement the Railroad shall obtain and maintain in
force at all times Railroad liability insurance. The Railroad’s insurance shall cover its
operations, maintenance, and use of the Lines including, but not limited to, all tracks, side
tracks, and spurs, bridges and structures, signals, and rights of way located upon or
comprising said Line. The Railroad’s insurance shall cover death and injury to Railroad
employees and all invitees as well as for damage or destruction to and replacement of
property including any claims involving environmental damage and the release or
discharge of hazardous materials. The Railroad shall obtain insurance from a carrier
acceptable to the Port naming the Port as an additional insured. Coverage for the
Railroad shall include its officers, agents, employees, servants and assigns. The
minimum insurance coverage required here for the Railroad shall be for no less than ten
million dollars ($10,000,000) per occurrence with a $50,000 deductible. Each insurance
policy maintained pursuant to this Agreement shall contain a provision that such policy
shall not be cancelled or modified unless the Port is notified at least thirty (30) days prior
to such cancellation or modification.

14. Notice of casualty. Other than for de minimis damage or injury, the Railroad shall give

immediate notice to the Port of any damage to property, death, personal injury, or other
casualty occurring upon the Lines.

15. Compliance with laws. The Railroad shall comply with all laws, statutes, ordinances,

rules, orders, regulations and requirements of the pertinent federal, state and local
agencies and courts that are applicable to the Lines and to railroads generally. The
Railroad shall not use or permit the Lines to be used for any illegal purposes, conduct its

operations for any illegal purposes, conduct operations in an unsafe or hazardous manner,
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16.

or intentionally cause or allow another to place hazardous substances on the Lines or
discharge hazardous substances into the air.

Events of Default or Material Breach; Cure; Termination. (a) The existence of a default

or an uncured material breach shall be a basis for termination of the Agreement. Upon
discovery of a default or a material breach, the party who has committed the default or
material breach shall have thirty (30) calendar days in which to make a good faith effort
to cure the default or material breach from the time notice of the default or material
breach is transmitted to that party in accordance with the notice provisions of section 20
of this Agreement. If the breaching party has not cured the alleged default or material
breach at the end of the notice period, the other party may terminate this Agreement by
giving the other party at least thirty (30) days written notice of termination in accordance
with section 20.
(b) The following shall be grounds entitling the Port to find the Railroad in default or
material breach:

(1) Failure to secure required federal operating authority;

(2) Conduct of train operations in a manner deemed unsafe or hazardous by a state

or federal agency having jurisdiction or deemed unsafe or hazardous under

customary industry practices;

(3) Failure to keep or file required records or provide the Port with access to the

Lines or records as provided in Section 10;

(4) Failure to provide service at least once per week provided there is no lawful

embargo in place or physical impediment to providing service that must not have

been caused by the Railroad,
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(5) Committing acts or allowing others to commit acts on the right of way which
would be deemed a violation of state or federal environmental laws, failure to
remove promptly hazardous substances from the right of way, or failure to
eliminate promptly an environmental hazard or emission that would be deemed a
violation of state or federal environmental laws;

(6) Failure to maintain insurance as required by Section 13;

(7) Filing of by the Railroad of a petition for bankruptcy, reorganization or
arrangement of an assignment for the benefit of creditors, or the adjudication of the
Railroad as a bankrupt upon the filing of an involuntary petition for bankruptcy, or if
this Agreement shall pass to another party by virtue of any court proceeding or
operation of law, or be placed in receivership, or otherwise should the Railroad avail
itself of the protection afforded pursuant to the Bankruptcy Reform Act or any
similar proceeding, which petition is not dismissed within thirty (60) days; (8)
Any assignment, mortgage, hypothecation, or transfer of this Agreement or the
rights created by it in violation of Section 18;

(9) Exercising as its own any property rights reserved by the Port;

(10) Using or permitting others to use the property for an illegal purpose;

(11) Failure of the Railroad to advise the Port of the receipt of notice by any state
or federal agency alleging a violation of law;

(12) Failure of the Railroad to provide rail freight service for ten (10) consecutive
business days after a customer has requested service or need has otherwise been
established, providing that such service is on a Line segment over which rail

operations have commenced per Section 8;
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(13) Failure of the Railroad to obtain the Port's written consent or approval
required by any provision of this Agreement;
(14) Commission of a material breach by the Railroad of any provision hereof and
failure to make diligent effort to cure such default within thirty (30) days after
written notice of such material breach by the Port;
(15) Filing of a lien or other involuntary encumbrance against Railroad's interest
hereunder provided that such lien or other involuntary encumbrance is not
discharged within ten (10) day thereafter; and
(16) Violation of any environmental statute, regulation or ordinance, and failure
to make diligent effort to cure such violation within thirty (30) days of
notification.

(c) The following shall be grounds entitling the Railroad to terminate the Agreement:
(1) The Port’s using or permitting others to use the right of way in an unsafe or
unlawful manner;
(2) The Port’s preventing the Railroad from using or having access to the Lines
and related facilities;
(3) The Port’s committing acts or allowing others to commit acts on the right of
way which would be deemed a violation of state or federal environmental laws,
failure to remove promptly hazardous substances from the right of way, or failure
to eliminate promptly an environmental hazard or emission that would be deemed
a violation of state or federal environmental laws; and

(5) The Port’s exercising as its own any property rights reserved to the Railroad.
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17.

(d) Upon receiving notice of termination, the Railroad shall peacefully surrender
possession of the Lines, promptly removing all of its property and leaving the Lines in at
least the same physical condition as it was at the inception of this Agreement and
including any rehabilitation or improvement projects financed by the Port or other public
agencies completed after the effective date of this Agreement, normal wear and tear
excepted. In addition, the Railroad shall at its own expense seek STB authority to
discontinue service over the Line as required under 49 U.S.C. 10903 and 49 CFR 1152 et
seq. If the Railroad does not peacefully surrender the property after termination, the
Railroad shall be liable for all the Port's costs, including attorney’s fees, to remove the
Railroad and restore the Premises.

(e) Upon receiving notice of termination by Railroad for an event of default by the Port
entitling the Railroad to terminate this Agreement, the Railroad shall at the Port’s
expense seek STB authority to discontinue service over the Lines as required under 49
U.S.C. 10903 and 49 CFR 1152 et seq. The Port shall not oppose the Railroad’s petition
or application for discontinuance authority. Upon receiving approval from the STB, the
Railroad shall terminate its operations over the Lines and remove all of its property. The
Port shall reimburse the Railroad for any verifiable termination expenses including the
costs of moving locomotives, rail cars, and other equipment. Any payments due either
the Railroad or the Port shall be paid within 30 days of receipt of an invoice.

Liabilities including environmental liabilities; indemnification. For the purpose of this

Agreement, liability for death, personal injury, or property damage, including liability for

any environmental claims within the meaning of applicable federal and state laws

14




pertaining to the condition of the environment and transportation, use, or spillage of

hazardous materials, shall be allocated between the parties as follows:

(a) To the extent permitted by Law, the Port shall defend, indemnify, and hold harmless
Railroad against any and all liabilities, expenses, claims, or causes of action relating to the
environmental conditions which occurred before the commencement of this Agreement or
after its termination except where actions of the Railroad have exacerbated a preexisting
condition on the Lines or where the condition is due to the presence of the Railroad or its
agents, consultants, employees, and officers on the Lines. For purpose of clarification and
not limitation, no indemnification applies to the condition of the rail infrastructure on the
Lines, including but not limited to the track, tunnels, and bridges when the Railroad begins
operations and maintainance on any segment of the Lines pursuant to Section 8.

(b) Except where the sole proximate cause of such liability, expense, claim, or cause of
action is the negligence of the Port and/or parties on or about the Premises pursuant to
access or sublease agreements or licenses granted by the Port or where the Port derives
income from rights granted by predecessor or as a result of property rights reserved by the
Port, Railroad will defend, indemnify, and hold harmless the Port and its officers, agents,
employees, successors, and assigns against any and all liabilities, expenses, claims, or
causes of action for: (1) injury to or death of any person occurring on or about the
Premises during the term of this Agreement; and (2) the loss of or damage to any property
whatsoever, including, but not limited to any property whatsoever, including, but not
limited to, the property covered by this Agreement, where such injury, death, loss, or
damage is caused by, arises out of, results from, or is incident to (A) the condition or

existence of the property covered by this Agreement or (B) actions of Railroad and its
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18.

officers, agents, employees, successors, and assigns upon the property. Notwithstanding
provision “A”, above, the Railroad will not be responsible to the Port for any loss or
damage to the Premises due to an Act of God.

(c) Notwithstanding the provisions of paragraph (b), Railroad will defend, indemnify,
and hold harmless the Port and its officers, agents, employees, successors, and assigns
against any and all liabilities, expenses, claims, or causes of action, including attorneys
fees, arising from Railroad's violation of or from its failure to comply with any provisions
of this Agreement, regardless of whether the negligence of the Port, its officers, agents, or
employees, and regardless of degree, contributes thereto.

(d) Railroad shall defend, indemnify, and hold harmless the Port and their officers,
employees, agents, or assigns from all suits and actions of any kind or character that may
be brought or instituted by any subcontractor, or laborer who has performed work or
furnished materials for or upon the Premises on behalf of Railroad, or for any claim or
amount recovered from any infringement of patent, trademark, or copyright.

Assignment. The Railroad shall not assign, mortgage, or hypothecate this Agreement nor
permit the Lines to be occupied or used for any purpose other than those uses
contemplated herein without the consent of the Port which shall not be unreasonably
withheld. Notwithstanding this provision, the Railroad or its shareholders and
management may assign this Agreement or transfer control of the Railroad to a wholly-
owned subsidiary or a wholly-owned and commonly controlled affiliate without the
Port’s consent. The Port may transfer the Lines without the Railroad’s consent; however,

any transfer of the Lines to any party shall be subject to the Railroad’s rights.
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19.

20.

Waiver. The failure of the Port or the Railroad to insist upon strict performance of any of
the covenants or conditions of this Agreement shall not be considered as a waiver of any
legal rights or claims. Nothing contained in this Agreement shall be deemed in derogation
of any right or remedy that the Port or the Railroad may have at law or equity.

Notice. All notices required pursuant to this Agreement shall be in writing and addressed
to the parties at their respective addresses as set forth below. All such notices shall be
deemed duly given if personally delivered or if deposited in the United States mail,
registered or certified, return receipt requested. This section shall not be construed as
waiving proper service of process. Notice to each party will be to the following:

To the Port:

The Oregon International Port of Coos Bay
125 Central Avenue, Suite 300,

Coos Bay, OR 97420

Attn: David Koch

With a copy to:

Sandra L. Brown, Esq.
Thompson Hine, LLP
1920 N Street, N.W.
Suite 800,

Washington, D.C. 20006

To the Railroad:

ARG Trans / Coos Bay Rail Link
115 Hall Ave.,

Coos Bay, OR 97420

Attn: Scott Parkinson

With a copy to:

John D. Heffner, Esq.
John D. Heffner, PLLC
1750 K Street, N.W.,
Suite 200

Washington, D.C. 20006

17




21.

22.

23.

24,

25.

Section and Paragraph Headings. Section and paragraph heading in this Agreement are

for ease of reference only and shall have no bearing on the construction or interpretation
of this Agreement.

Entire Agreement. This Agreement and the exhibits and attachments set forth all the

covenants, provisions, agreements, conditions and understandings between the parties
and there are no other covenants, promises, agreements, conditions or understandings,
either oral or written, between them. No modification or addition to this Agreement shall
be binding or effective unless executed in writing as an amendment to this instrument and
signed by the parties.

Partia] Illegality. If any provision of this Agreement is held to be illegal, the remainder

of the Agreement shall not be affected thereby.

Governing Law. This Agreement and all rights of the parties thereunder shall be

governed by the laws of the State of Oregon.

Force Majeure. The Railroad shall have no obligation to operate over any portion of the
Lines as to which it is prevented or hindered from operating by Acts of God, public
authority, strikes, riots, labor disputes, orders of the STB, or any cause beyond its control;
PROVIDED, HOWEVER, the Railroad and the Port shall use their best efforts to take
whatever action is necessary or appropriate to be able to resume operations. In the event
of a Force Majeure event that damages the Lines, the Railroad’s obligation shall be
limited to the amount of its insurance coverage and the self retention amount thereunder.
Should damage caused by a Force Majeure affect only a portion of the Lines, the

Railroad shall continue to provide service over the undamaged portion.
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IN WITNESS WHEREOF, the parties hereto have set their hands and seals the day and

year written on page one of this Agreement.

ATTEST: The Oregon International Port of Coos Bay
BY; * )
(= o
L ¥
ATTEST: Coos Bay Railro!}/ Oye/r;y{ng Company, LL.C
BY% —

|
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17.  Integration

This Contract constitutes the entire contract between the parties. No waiver, consent,
modification or change of terms of this Contract shall bind either Party unless in writing and
signed by both Parties. Such waiver, consent, modification or change, if made, shall be effective
only in the specific instance and for the specific purpose given. There are no understandings,
contracts, or representations, oral or written, not specified herein regarding this contract.
Railroad, by it's signature below of its authorized representative, hereby acknowledges that
Railroad has read this Contract, understands it and agrees to be bound by its terms and
conditions.

18. Arbitration

18.1  Any controversy or claim arising out of or relating to this contract, including, without
limitation, the making, performance or interpretation of this contract, shall be settled by
arbitration in Coos County, Oregon, and any Judgment on the arbitration award may be entered
in any court having Jurisdiction over the subject matter of the controversy.

18.2 Any party asserting a claim arising out of or relating to this Contract may make a written
demand for arbitration. In this event, the parties shall agree to submit their controversy to binding
arbitration before a single arbitrator. The arbitrator shall be an attorney licensed to practice law
in the State of Oregon. If the parties cannot agree within 30 days to the selection of a single
arbitrator after the election to arbitrate, either party may request that the selection of an arbitrator
be made by a Judge of the Circuit Court of the State of Oregon for Coos County. The dispute
shall be heard by the arbitrator selected within 90 days thereafter, unless the parties agree
otherwise.

18.3 The parties will pay their own costs of arbitration, and each will be obligated for one-half
of the arbitrator's fee. The provision of Section 14 shall also apply to arbitration, and in the event
of arbitration under the provisions of this Contract, the prevailing party shall be awarded
reasonable attorney fees and related costs.

18.4 If arbitration is commenced, the parties agree to permit discovery proceedings of the type
provided by the Oregon Rules of Civil Procedure both in advance of, and during recess of, the
arbitration hearings. ORS 183.450(1) through (4), where applicable, shall control the admission
of evidence at the hearing in any arbitration conducted hereunder, provided however no error by
the arbitrator in application of the statute shall be grounds as such for vacating the arbitrator's
award. Each party shall be entitled to present evidence and argument to the arbitrator. The
arbitrator shall give written notice to the parties stating the arbitration determination and shall
furnish to each party assigned copy of such determination and Judgment so the award may be
entered in any court having Jurisdiction over the parties. The parties agree that all facts and
other information relating to any arbitration arising under this contract shall be kept confidential
to the fullest extent permitted by law.

18.5 The parties agree that the arbitrator shall have no Jurisdiction to render an award and/or
Judgment for punitive damages. The parties agree that the decision of the arbitrator shall be
final and binding on the parties and a Judgment may be entered on the arbitrator's award.
Unless otherwise inconsistent herewith, the provisions of ORS Chapter 36 shall apply to any
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arbitration hereunder. The duty to arbitrate shall survive the cancellation or termination of this
contract.

20. Notice.

Any notice required or permitted under this Contract shall be given in writing by mail or
hand delivered, and addressed as follows:

Railroad: Coos Bay Railroad Operating Company, LLC,
d/b/a Coos Bay Rail Link
115 Hall Avenue,
Coos Bay, OR 97420

Port: Oregon International Port of Coos Bay
125 W. Central Avenue, Suite 300
P. O. Box 1215
Coos Bay, OR 97420

21. Miscellaneous / General.

20.1 Railroad binds itself, its partners, officers, successors, assigns and legal representatives
to the Port under the terms and conditions of this Contract as described herein.

20.2 The Railroad and the Port hereby agree to all provisions of this Contract.

20.3 Each Party may sign an original document, and the Contract shall be comprised of the
collective signed originals, including the Request for Written Competitive Quotes. This Contract
represents the entire and integrated contract between the parties hereto and supersedes
prior negotiations, representations or contracts, either written or oral.

IN WITNESS WHEREOF, the Parties by their signatures below enter into this Contract.

OREGON INTERNATIONAL PORT RAILROAD-

OF COOS BAY ﬂ /

Datenl thaia 1 B4 Ay A8 C‘nn-l-,-\mher, 2011 Dat(w-l +. Y~ Al AL C‘Antﬁmben 2011
o

By: 2 By: ~

J
Jeffrey Bishop — Chief Executive Officer Coaey pay rairoau uperaung company




INTERIM OPERATING AGREEMENT
AMENDMENT NO. 1
EXHIBIT "A” -~ SCOPE OF WORK

Amendment No. 1 to the Interim Operating Agreement between the Oregon
International Port of Coos Bay (“Port”) and the Coos Bay Railroad Operating Company,
LLC, d/b/a Coos Bay Rail Link, (“Railroad”), Section 2, Scope of Work and
Performance, sub-paragraphs a. through d., generally references the rehabilitation and
capital improvements which are currently in need of being made. This Exhibit “A” is
referenced in Section 2.1 of Amendment No. 1 to the Interim Operating Agreement, and
is intended to more fully describe the scope of work for the various projects which need
to be performed. The detailed scope of work for the projects which currently have a
scope of work developed is as follows. This document is intended to be modified as
time progresses, to add additional scopes of work to be performed.

1. Maintenance Welding for approximately 27 switch points, one SP Guard Rail
Protector, 34 stock rail grinds and 44 Frog Guard rails. This work will be required from
Danebo to the North Spit, at a minimum, and may also be required from the North Spit
to Coquille. Morrison Metal Weld has expressed an interest in performing this work,
and Railroad may contact them to develop a contract for this work.

2. Provide an locomotive and three side dump rail cars to transport sand removed
from the railroad right-of-way between MP 763.0 (Boxcar) and MP 759.3 (South of
Hauser Depot Road) to Port designated locations.

Port may assign additional work to be performed by Railroad pursuant to Amendment
No. 1 to the Interim Operating Agreement by task order(s). In the event that any
additional work is assigned to Railroad by additional task order, this Exhibit “A”
Amendment No. 1 will be revised to add additional scope(s) of work.




