
 
 
 
 

M  E  M  O R  A  N  D  U  M 
 

 
 

TO:   Interested Parties 
 

FROM:  David Kronsteiner, President 
 

DATE:   September 10, 2010  
 

SUBJECT:  Meeting Notice 
 
 

An Executive Session has been scheduled at 7 p.m. on Thursday, September 16, 2010 immediately 
before the Regular Commission Meeting , in the Port’s Commission Chambers, located at 125 
Central Avenue, Suite 230, Coos Bay, Oregon 97420, as authorized under ORS 192.660;  (e) to 
conduct deliberations with persons designated by the governing body to negotiate real property 
transactions; (f) to consider information or records that are exempt by law from public inspection; 
(g) to consider preliminary negotiations involving matters of trade or commerce in which the 
governing body is in competition with governing bodies in other states or nations; and (h) to 
consult with counsel concerning the legal rights and duties of a public body with regard to current 
litigation or litigation likely to be filed. 
 
The Board of Commissioners of the Oregon International Port of Coos Bay will hold their 
Regular Commission Meeting also on Thursday, September 16, 2010 in the Port’s Commission 
Chambers, located at 125 Central Avenue, Suite 230 Coos Bay, Oregon 97420 immediately 
following the Executive Session. 
 
 
 
 
 
 
DK: ds 
 
 



OREGON INTERNATIONAL PORT OF COOS BAY 
Coos Bay, Oregon  

REGULAR COMMISSION MEETING 
Thursday, September 16, 2010 

7:00 p.m. 
Port Commission Chambers, 125 Central Ave, Suite 230, Coos Bay OR 97420 

 
T  E  N  T  A  T  I  V  E    A  G  E  N  D  A 

1. Call Meeting to Order: 
 
2. Introduction of Guests: 
 
3. Recess to Executive Session: 
 Return from Executive Session: 
 
4. CONSENT ITEMS: 

A. Minutes: Approval of August 2010 Minutes. .............................................................. 4 
                        
5.         MANAGEMENT REPORTS:  
            A. Executive Director                                                       Jeff Bishop..................... Verbal 
 B. Director of Communications and Freight 
  Mobility  Martin Callery………….Verbal 
 C. Rail Operations Manager  Dan Lovelady.. ..................... 15 
 D. Director of Finance and Administration  Donna Nichols.. ............. Verbal 
   
6. PUBLIC COMMENT: 

 
7. ACTION ITEMS/REPORTS: 
 A. Economic Gardening Presentation  Bradford McKeown............... 18 
 B. Bay Area Enterprise Zone Application for 
  Oregon Resources Corporation                                   David Kronsteiner.. ............... 19 
 C. Port Property Sale to Southport ChipCo, LLC Jeff Bishop………............. …24 
 D. Funded Improvements to the ACS Building  Donna Nichols………………46 

         
8. OTHER: 
 
9. INFORMATION ITEMS: 
 A. September Business Center Newsletter……………………………………………..59 
 B.   Letter from Lionel Youst – Port Lessee…………………………………………….63 
 C. News Around the Industry – ELTEC’s Solar Lighting …………………………….65 
  
10. COMMISSION COMMENTS: 
 
11. NEXT MEETING DATE –Thursday, October 21, 2010 
 
12. ADJOURN: 
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OREGON INTERNATIONAL PORT OF COOS BAY 
Coos Bay, Oregon  

REGULAR COMMISSION MEETING 
 Thursday, August 19, 2010                        

7:00 p.m. 
Port Commission Chambers, 125 Central Ave, Suite 230, Coos Bay OR 97420 

 
ATTENDANCE  
Commission: David Kronsteiner, President; Caddy McKeown, Commissioner; Vice President; Dan 
Smith, Secretary; Jerry Hampel, Commissioner; Brady Scott, Commissioner 
Staff: Jeffrey Bishop, Executive Director; Martin Callery, Director of Communications and Freight 
Mobility; Donna Nichols, Director of Finance and Administration; Dan Lovelady, Rail Operations 
Manager; David Koch, Port Counsel; Donna Scholl, Executive Assistant; Kathy Wall, Port Staff; 
Elise Hamner, Port Staff; Leslie Farnsworth, Port Staff. 
Media & Guests: Gordon Young, Channel 14; Clair Farnsworth; Ken Messerle; Scott Frasier, Jody 
McCaffree, Steve Pickering, Marvin Caldera, Paul Krotts, Jan Dilley, Brie Thiele – KCBY TV  
 
1. The meeting was called to order by President Kronsteiner at 7:00 p.m. 
 
2. Introduction of Guests:  President Kronsteiner dispensed with guest introduction in order to 
recess to executive session. 
 
3. Recess to Executive Session: 7:01 p.m. 
 Return from Executive Session: 7:45 p.m. 
 
5. CONSENT ITEMS: 

A. Minutes: Approval of Minutes from the June 24, 2010 Commission Meeting  
            B. Approval of the June 2010 invoices totaling: $250,669.12  
            C. Approval of the July/August 2010 invoices totaling: $294,961.05 
            D. Port of Coos Bay’s LB-1 Notice of Budget Hearing Correction 
 
 
Upon a motion by Commissioner McKeown (second by Commissioner Smith) the Board of 
Commissioners approved the Minutes from the June 24, 2010 Commission Meeting, the June 
2010 invoices totaling $250,669.12, the July/August 2010 invoices totaling $294,961.05, and the 
Port of Coos Bay’s LB-1 Notice of Budget Hearing Correction . 
 
6.          MANAGEMENT REPORTS:  
 
            A. Executive Director:  Mr. Bishop  
 
Mr. Bishop talked about his summit with the Assistant Secretary of the U.S. Army Corps of 
Engineers at the agency’s headquarters, where he discussed the ongoing relationship between U.S. 
ports and the Corps in relationship to dredging activities.  He said the discussion was broken down 
into two different categories with one about maintenance dredging and the other about projects.  The 
effort came under way mainly because of delays with WRDA, the Water Resources Development 
Act, which is supposed to be passed every two years by practice. Over the past ten to fifteen years, it 
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has crept to a seven-plus year process.  The last WRDA legislation passed in 2005. As the new one is 
being drafted, there are only six to eight chief engineers’ reports being produced for the entire 
country.  He said from a practical standpoint it’s a bit alarming in relation to the number of ports 
throughout the country that have capital needs.  He said these are not just maintenance dredging 
projects but there are also new capital projects.  There is some concern about the timeline getting 
through some of these projects.  Mr. Bishop commented that the Corps’ basic bottom line is that there 
is not enough money to do all projects and the Corps would either like to be funded sufficiently or 
allowed to limit projects to the funding available. The Corps went so far as to propose that the capital 
projects be limited to the top fifty ports in the country based on tonnage.  By Mr. Bishop’s 
calculation, the cutoff for the top fifty would be at 14 million tons, which would ports such Coos Bay 
at a disadvantage. It is not a tonnage heavy petroleum port. The top ten ports are either in Texas or 
Louisiana or somewhere along the Gulf Coast, where there are heavy amounts of petroleum.  Mr. 
Bishop commented that not all of the container ports are even in the top fifty.  He said the consensus 
in the port industry is that the Corps proposal is very unlikely to happen, but it is likely there will be a 
prioritization process similar to what takes place with the federal highway program.  Mr. Bishop felt 
it would be a long time before the policy would be put into place.  He said it was very important for 
the Port to become very conscious about its tonnage and where this port fits in the scheme of things.  
He said while this discussion had nothing to do with maintenance dredging, there are many who feel 
that this will be the next step for prioritizing allocation of maintenance money.  Dredging money 
comes from user fees.  The Harbor Maintenance Trust Fund fees are paid by shippers who bring in 
goods.  The federal government only appropriates half of that Fund.  There has been much discussion 
of whether all of the funds should be dedicated to the purpose for which they were intended, which 
would solve the maintenance dredging issue. Mr. Bishop found the situation to be disconcerting, with 
the attitude of the Corps that the agency is going to continue to under deliver.  He said there hasn’t 
been any effort for the Corps to get creative and work with the ports.   
 
Mr. Bishop said he had an opportunity recently to meet with the engineering firm Reid Middleton in 
Everett, Wash., to have an ongoing dialogue about evaluating the Port’s Eastside properties.  He said 
much of the land is former dredge material that was not compacted when it was applied, and thus has 
load-bearing issues.  Prior to moving into part of the Port’s work plan for this year, the Port needs a 
good baseline study, including updated geotechnical analysis and wetland delineation, so those items 
are currently underway.  Mr. Bishop said he is working on getting a proposal together to bring back 
to the Commissioners. 
 
Mr. Bishop talked about the dredging mid-point review with the Corps on the Section 203 project, 
which is on schedule.  He said Kathy Wall participated in the discussion in Portland.  He said the end 
analysis was productive, screening has taken place and things are moving along to where work can 
begin on an actual environmental document.     
 
Mr. Bishop said the presentation on the agenda for Economic Gardening was postponed to the 
September meeting due to computer issues experienced by the graduate student who was doing the 
analysis.     
 
Mr. Bishop said there the Port property sale to Southport ChipCo LLC agenda item was cancelled. 
During preparation of the documents, a flaw was discovered in the legal description, causing 
problems with the title report that will need to be reordered.  Mr. Bishop said there would most likely 
be a special meeting on this item.  He said very little substance would change from the agreements 
that were distributed.  This concluded Mr. Bishop’s report.   
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Commissioner Kronsteiner commented that he had heard the Harbor Maintenance Trust Fund could 
be wholly allocated to harbor maintenance and asked if this was being worked on.  Mr. Bishop 
responded that there is current legislation proposed and that lobbyists have high hopes.  He said there 
is belief that the legislation will be worked out this year.  Mr. Bishop also said there is realization of 
how serious the situation is becoming in some ports.  Previously, some ports were not supportive, 
because they competed with ports across the border, mostly Canadian ports, which do not charge the 
fee.  Mr. Bishop felt that opposition was beginning to evaporate, because there are some flexibilities 
being discussed. Those included not limiting the money to dredging, because there are other port 
related infrastructure items that it could fund.  Ultimately, it is a user fee being paid by users of the 
facility and if everyone agrees that if is going to be collected it should be spent.  Commissioner 
Kronsteiner commented that since he has been involved, this is the first time federal officials have 
even been willing to consider it.  Mr. Bishop responded that he felt in the past there was always 
someone willing to sponsor legislation, but this is the first time there have been enough sponsors to 
constitute an affirmative vote.  Commission McKeown asked who the sponsors were.  Mr. Bishop 
responded that he thought there were currently fifty sponsors and that they included all of the 
Oregon’s delegation. 
 
 B. Director of Communications and Freight Mobility: Martin Callery 
Mr. Callery talked about recent visitors to the Port including Senator Ron Wyden.  He said Port staff 
facilitated meetings with commercial fishermen, in which the Senator had an opportunity to speak 
with them about salmon issues.  Mr. Callery said he had a follow-up conversation with Molly 
McCarthy from the Senator’s office.  One of the Senator’s staff members is dedicated to fishery 
issues and that staff member will do a series of follow-ups with fishermen in Coos Bay, as well as 
other parts of the Oregon coast.  Mr. Callery said there is a broad spectrum of opinions on salmon 
issues. For example, he had spoken to one of the fishermen who contended the scientists are all 
wrong.  He then spoke to a scientist who said the fishermen know a lot, but they are not out there 
doing research.  Mr. Callery said Port staff also had the opportunity to meet with Allison Dane from 
Congressman Peter DeFazio’s office.  There was a lengthy conversation about infrastructure 
including rail infrastructure and efforts in Washington, D.C.  It is still very much up in the air as to 
the priorities of the next Congress.   
 
Mr. Callery said he was not at liberty to announce an upcoming event, but he could say there will be 
a news release coming out of Governor’s office regarding an event in Reedsport on Wednesday that 
involves American Bridge Manufacturing.   
 
Mr. Callery said a staff member from Senator Wyden’s office will be coming for a visit on either 
August 30 or 31.  He works on infrastructure issues for the Senator.  Senator Merkley will be in town 
over the Labor Day weekend.   
 
Mr. Callery said Port staff had been working very hard on Tiger II applications.  Staff filed three pre-
applications, with one for track structure rehabilitation on the Coos Bay rail line.   He said that in 
September 2009 the Port went after Tiger I, scoring very high but not high enough for funding.  He 
said Mr. Bishop and Ms. Wall had a briefing from USDOT which said the Port did a good job with 
the application.  The Tiger II program is much more structured, asking for extensive cost benefit and 
financial impact analysis.  He said the firm HDR is contracting with the Port and has done a great job 
on the drafts.  The primary application will be for the rail line rehabilitation.  In addition, the Port is 
asking for two planning grants. One analyzes the cost structure benefits and feasibility of some type 
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of a regularly scheduled rail passenger service possibly between Coos Bay/ North Bend and Eugene, 
to include Reedsport, the Cushman area outside of Florence.  The second planning application is in 
response to community activist requests seeking a pedestrian-bike path in the railroad corridor 
between Coos Bay and Coquille.  The planning grant would look at environmental and use issues.  
This work would need to be done for the Port to know whether it’s feasible and open opportunity to 
pursue other grants. 
 
Mr. Callery said he had an opportunity to talk with one of the stevedores today about the log ship that 
was here this month.  The log ship employed all of the Class A Longshoremen local, several casuals 
and some travelers who came from other ports.  Stevedores are expecting from four to six more log 
ships over the winter and spring, which will have a big impact on local maritime traffic.  This 
concluded Mr. Callery’s report.   
 
           C. Dan Lovelady: Rail Operations Manager   
Mr. Lovelady provided a written report but was at the meeting to answer questions.   
The Commissioners complimented Mr. Lovelady on providing such a complete written report.  Mr. 
Bishop pointed out that there had been an aggressive response to the initial RFQ for an operator of 
the line.  Mr. Bishop asked Mr. Lovelady how many responses there where and Mr. Lovelady 
responded that twelve responded with an intent to submit a proposal to the RFQ.  Mr. Lovelady said 
he had a good feeling about the responses and that they were from some of the best operators in the 
country.    Mr. Lovelady said there were a couple that he had expected a response from but hadn’t 
received.  One of them had just purchased the Weyerhaeuser rail lines, in addition to another line in 
North Carolina, so he felt the operator was tied up with that purchase.  Mr. Lovelady felt there would 
be a good group of operators to consider.  This concluded Mr. Lovelady’s report.   
  
 D. Director of Finance and Administration: Donna Nichols    
Ms. Nichols had no additions to her written report but was happy to answer any questions.  
Commissioner Kronsteiner commented that it was also a good written report. 
 
 E. Marina Facilities Manager: Aaron Simons  
Mr. Simons submitted a written report.  
 
7. PUBLIC COMMENT:  
At 8:01 p.m. Mr. Scott Frazier said he had been living on Cypress Point for 15 years and that the 
property is adjacent to Port property.  Mr. Frazier expressed his concern about the fuel for fire from 
the trees and shrubs that continue to grow on the Port’s property and that there had already been one 
fire.  He said he is seeing more transients on the property who are starting campfires.  Mr. Frazier 
said a fire did start on July 2 and that the fire department would not respond unless the fire was out of 
control.  Mr. Frazier said he later talked to the fire chief who said they should have checked it out.  
Mr. Frazier said he wants the Port to place signs indicating no camping and no camp fires on Port 
property.  Mr. Frazier said he had also talked to the fire chief about the fire department’s 
responsibility for that property but he was told that it was under the jurisdiction of Coos Forest 
Protective Association, which had the means and training for better response.  He said the Coos Bay 
fire department’s engines were too heavy to go out to that property.  Mr. Frazier wanted to know if in 
the meantime the Port would allow CFPA to create firebreaks on the property.  He felt it would be an 
advantage for the neighborhood in addition to a great training experience.  Mr. Bishop responded that 
the Port did not currently have a policy on the books that would prohibit camping on that particular 
property.  Mr. Bishop said that he had looked at the current policy manual regarding Port property but 



Commission Meeting Minutes 
8/19/10 
Page 5 

had not found anything that would allow the Port to post the requested signs from a policy standpoint.  
He said there would need to be something on the books approved by the Board of Commissioners, 
and would ask the Port attorney to draft something for the September meeting.  Commissioner 
Kronsteiner asked if at least the “No campfire” signs could be posted.  Mr. Bishop responded that he 
wasn’t sure whether Port had the regulatory authority to post “No trespassing” signage.  The Port 
hadn’t taken that step because the public likes to walk on that property.  Commissioner Kronsteiner 
felt that CFPA could let people know that they can’t have a fire on that property since it is the agency 
that issues permits.  Mr. Bishop said from a regulatory standpoint the Port doesn’t normally regulate  
fire-related issues.   Mr. Bishop asked Mr. Callery about a conversation that had taken place with an 
agency previously regarding fire training.   Mr. Callery said the agency had chosen not to go out for 
training.  Mr. Bishop said the Port had made an effort and could certainly do that again. 
 
At 8:05 p.m. Jody McCaffree said she wanted to thank the Port for comping the yurt for Margo 
Pellegrino’s canoe trip. Pellegrino visited Charleston to raise awareness of ocean issues, which are 
important and need to be taken note of because things that go into the water affect fishing, crabs and 
clams, which are all vital industries. She said those things have impacts not just to us but also to our 
livability. Ms. McCaffree wanted to thank the Port again for stepping up and showing support. 
 
8. ACTION ITEMS/REPORTS:  
 
 A.  Economic Gardening Presentation by Bradford McKeown - CANCELLED 
This presentation was canceled and will be rescheduled to another meeting. 

 
 B.    Port Executive Staff Title Changes 
Mr. Bishop said he approached the Commission some time ago about staff title changes with the 
reorganization in job responsibility specifically as referenced in the policy manual.   The changes 
include the following:  Executive Director becomes Chief Executive Officer; Director of 
Communications and Freight Mobility becomes Chief Commercial Officer; Director of Finance and 
Administration becomes Chief Financial Officer, the Deputy Executive Director would become Chief 
Operations Officer.  Mr. Bishop said this is a business trend in the port industry and primarily 
concerning travel internationally. Mr. Bishop said at the last American Association of Port 
Authorities meeting, where port directors were introducing themselves, he was one of only two with 
the title of Executive Director. All the others had already made title changes to CEO.   He said the 
new titles provided for more of a private sector feel so accordingly staff is requesting the changes to 
these new titles. This does not change any other duties or responsibilities.   
 
Upon a motion by Commissioner Smith (second by Commissioner McKeown) the Board of 
Commissioners approved the title changes for Port Executive Staff members. 

 
C.     Port Property Sale to Southport ChipCo LLC - CANCELLED 

This item was pulled and will be rescheduled for presentation at another meeting. 
 

D. Charleston Crab Shack Lease Amendment 
Charleston Crab Shack, located in the Charleston Marina Complex, has been in a month-to-month 
lease arrangement with the Port.  Both the Port and Charleston Crab Shack wish to make this lease a 
long-term relationship. 
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The initial lease rate will be $767.70 per month and includes annual consumer price index 
adjustments. The building will be used for seafood processing, retail sales, café and related purposes.  
This is a triple-net lease. 
 
Commissioner McKeown commented that the business looked wonderful and that it was a nice 
addition to the Marina. 
 
Upon a motion by Commissioner McKeown (second by Commissioner Scott) the Board of 
Commissioners approved the lease agreement between the Port of Coos Bay and Charleston 
Crab Shack. 
 
 E. Reappoint Commissioner Scott and Alternate Kathy Wall to the Oregon Coastal 
  Zone Management Association (OCZMA) and Reappointment of Commissioner 
  McKeown to the Coos County Urban Renewal Agency (CCURA) Board. 
 
As a member of the Oregon Coastal Zone Management Association, the Port annually selects a 
designated representative and designated alternate who will represent the Port throughout the fiscal 
year.  The designated representative must be an elected or appointed official; the alternate may be an 
elected or appointed official or a member of staff.  The designated representative will attend OCZMA 
meetings and functions during the fiscal year, typically quarterly.  In the absence of the 
representative, the selected alternate will assume the duties.  Commissioner Scott currently serves as 
the designated representative and Kathy Wall is the designated alternate to OCZMA. Their 
appointments ended June 20, 2010.  Membership dues in OCZMA for FY 2010/11 are $800.  Ms. 
Nichols commented that the dues have been $800 for the last four years. 
 
In addition, Coos County assigns two representatives from the City of Coos Bay, the City of North 
Bend, the County, the Port of Coos Bay and two at-large members to serve on the Coos County 
Urban Renewal Agency Board (CCURA).  The terms of the CCURA Board are for two years.  
Commissioner McKeown’s current term will expire on Dec. 31, 2010 and she has agreed to serve 
another two-year term. 
 
Upon a motion by Commissioner Smith (second by Commissioner Hampel) the Board of 
Commissioners approved the reappointment of Commissioner Scott and Alternate Kathy Wall 
to the Oregon Coastal Zone Management Association (OCZMA) and Reappointment of 
Commissioner McKeown to the Coos County Urban Renewal Agency (CCURA) Board. 
 
 F. Resolution 2010/2011 – 1 Authorization for Expenditure of Funds from the 
  Depreciation Fund. 
 
Staff has been remodeling the Seahawk Seafood building to re-lease and there are multiple people 
interested.  The work includes new paint, sheetrock, upgraded lighting (Oregon Energy Trust 
funded), and a new roll-up garage door. 
 
The existing freezer unit was not in working condition.  Major component parts were missing and it 
was not cost effective to repair.  Harbormaster sold the unit shell for $50 and it has been removed by 
the customer.  The replacement freezer/refrigerator unit will complete the remodel. 
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The harbormaster found a unit in Southern California that can be shipped with another order that will 
negate shipping and freight costs.  The unit will have a one-year warranty after installation. 
 
Total cost for the unit is $7,900.  These funds were not scheduled in the Marina Cost Center’s current 
year budget, and staff is requesting that the funds come from the Depreciation Fund, which is an 
appropriate expenditure. Ms. Nichols said staff hoped to have the unit installed by the end of the 
month with a lessee in the building by September 1. 
 
A resolution is required for the unscheduled expense from the Depreciation Fund. 
 
Upon a motion by Commissioner Scott (second by Commissioner McKeown) the Board of 
Commissioners approved Resolution 2010/2011 – 1 Authorization for Expenditure of Funds 
from the Depreciation Fund. 
 

OREGON INTERNATIONAL PORT OF COOS BAY 
RESOLUTION - 1 

FISCAL YEAR 2010/2011 
 

WHEREAS there is a need for formal Commission authorization for an expenditure of funds from the 
Depreciation Fund not scheduled this budget year; and 
 
WHEREAS there are sufficient funds in the Depreciation Fund for the expenditure; and 
 
WHEREAS the purpose of this expenditure is to purchase a freezer/refrigerator unit for the Seahawk 
Seafood building in the Marina facilities; and 
 
WHEREAS the need for this purchase is to complete the remodel so that the building is ready to 
lease; and 
 
WHEREAS the total cost for the unit is $7,900; and 
 
WHEREAS staff is requesting the expenditure from the Depreciation Fund because there will not be 
enough funds in the General Fund Marina Cost Center. 
 
THEREFORE BE IT RESOLVED by the Board of Commissioners of the Oregon International Port 
of Coos Bay, under the terms and conditions of Section 294.311 of the Oregon Revised Statutes, that 
the Chief Financial Officer of the Oregon International Port of Coos Bay has approval to spend funds 
in the amount of $7,900 from the Depreciation Fund for a freezer/refrigerator unit at the Charleston 
facilities. 
 
APPROVED and ADOPTED by the Board of Commissioners of the Oregon International Port of 
Coos Bay this 19th day of August 2010. 
 
 
 
 
                                                                                                                                                        
David Kronsteiner, President  Daniel Smith, Secretary 
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G.        Ice Dock Grant Award with Signatory Authority for Executive Director 

The Port of Coos Bay received federal stimulus grant funds from the U.S. Department of Housing 
and Urban Development in the amount of $340,900 for the rehabilitation of the Charleston’s Ice 
Dock equipment.  These funds will be used for the purchase and installation of critical Ice Dock 
equipment.   
 
The Port took over full ownership and operation of the ice dock in January 2010.  Portland-based 
Knox Refrigeration and the Port’s maintenance staff repaired the equipment for the start of crab 
season April 1.  The equipment has consistently provided ice to fishing vessels during the season, 
which ends September 30.  The Port will shut down the Ice Dock operations on October 1 to begin 
the rehabilitation.  Revenues from April through July totaled $62,625 with expenditures, utilities and 
estimated payroll totaling $47,357 reflecting a net profit of $15,268.  Once new equipment and 
energy-efficient systems are put into place, monthly maintenance and utility expenditures should be 
substantially reduced. 
 
Legal counsel has reviewed the documents. Signatory authority is required for the Executive Director 
to sign contract documents. 
 
Commissioner McKeown commented that she had been down to the ice dock last week and had 
witnessed the operation.  She said it was fun to talk to the fishermen who use it and how excited they 
are to have it not only available but also available in large quantity with a significant improvement in 
the quality of ice.  Ms. Nichols also commented that the fishermen have been very complimentary 
about the quality of the ice.  Commissioner McKeown complimented staff on a job well done. 
 
Upon a motion by Commissioner Smith (second by Commissioner Hampel) the Board of 
Commissioners approved the Ice Dock Grant award and signatory authority for Executive 
Director to sign documents. 
 

H.       Oregon Department of Transportation, Rail Division Rail-Highway Crossings Project 
No. RR1675 

The State of Oregon, acting through the Oregon Department of Transportation (ODOT), Rail 
Division has agreed to fund the replacement of signal electronics at seven (7) mainline rail crossings 
to improve crossing safety. 
 
ODOT and the Port agree to upgrade the electronic crossing signals at seven highway-railroad 
crossings in Lane, Coos and Douglas Counties.  The total estimated cost for the work to be completed 
is $528,000. The project will be conducted as part of the Highway-Railroad Crossings Program under 
Title 23 of the Code of Federal Regulations (CFR).  ODOT will be responsible for the match of 
federal funds.  The Port will be responsible for costs of any railroad portion of the Project which is 
not covered by state of federal funds. The federal funds should cover the scope of work.  If the Port 
decides to make improvements outside the scope of work, the HB5054-A Transportation Lottery 
Funds the Port received can be used for the Port’s portion.   
 
The agreement has been reviewed by Port’s attorney. 
 
Commissioner McKeown asked if there were the potential to go beyond the scope of the work.  Mr. 
Lovelady said there isn’t and referred to an estimate that says that ODOT has the authority to increase 
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the funds by $75,000.  Mr. Lovelady said he felt the work would not go over that amount and that it 
was his understanding this is a pass-through, where the Port pays for the services and ODOT will 
make a reimbursement.   
 
Upon a motion by Commissioner McKeown (second by Commissioner Scott) the Board of 
Commissioners approved the signature authorization for Executive Director and Port’s legal 
counsel to sign ODOT funding agreement #RR1675 on behalf of seven Rail-Highway Crossings 
in Lane, Coos and Douglas Counties between the State of Oregon, ODOT’s Rail Division and 
the Oregon International Port of Coos Bay. 
 
 I. Fisherman’s Wharf Lease Extension 
Ms. Nichols said she had a housekeeping item regarding the lease extension for Fisherman’s Wharf . 
 
Under a Conditional Assignment of Lease Agreement dated February 8, 2007, the Fisherman’s Wharf 
lease transferred from Jon and Helen Goudeau to the Ledoux Family Trust, which was originally set 
to expire on May 1, 2008, with an option to renew for two additional terms of three years each 
through May 1, 2014.    
 
Due to an oversight, the lease was inadvertently not extended from May 1, 2008, until May 1, 2011, 
when it is set to expire.  As a housekeeping measure, with an extension all other terms and conditions 
of the lease would remain the same. 
 
Ms. Nichols commented that Fisherman’s Wharf was in operation and agreed to the lease extension.   
 
Upon a motion by Commissioner Scott (second by Commissioner McKeown) the Board of 
Commissioners approved the extension to the Fisherman’s Wharf Lease Agreement set to 
expire May 1, 2011. 
 
9. OTHER: 
 
10. INFORMATION ITEMS:  
 A. July and August Business Center Newsletters 
 B. Coos County Urban Renewal Agency Board Meeting Minutes June 18, 2010 
 C. Emerging Technology, July 2010 Report  
  
11. COMMISSION COMMENTS:  Commissioner Kronsteiner thanked Commissioners Scott and 
McKeown for their willingness to continue serving their positions on their committees recognizing 
that they both have very busy schedules.   
 
Mr. Callery said he had made a comment during his presentation about all of the work that had been 
going into the applications and wanted to recognize and thank some other staff members, including 
Kathy Wall, Elise Hamner, and Donna Scholl for their help in getting information for HDR.  He also 
wanted to recognize the hard work that Dan had done on the crossing signal program.  Mr. Callery 
said he had no idea the program was out there and that Dan went looking for it. This will improve 
safety on the rail line.   
 
Mr. Bishop commented that he had reviewed the draft of the Tiger II grant that staff prepared and 
said he hadn’t read a better document and that he was quite impressed with it.  Mr. Bishop 
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encouraged people to look at the cost analysis that was published and if they ever had a question as to 
why the Port wanted to re-open the line all they needed to do was look at the cost savings between 
running the rail versus truck. It was quite remarkable.   He also said that the Port will be developing a 
web site that would be available for everyone to look at.  Mr. Bishop wanted to echo Mr. Callery’s 
comments on a job well done. 
 
Commissioner Kronsteiner welcomed David Koch to Port staff. He is scheduled to start in October. 
 
12. NEXT MEETING DATE: September 16, 2010 
 
13. ADJOURN:  The meeting adjourned at 8:21p.m. 
 
 
 
 
 
 
By: ___________________________  By: _____________________________ 
      David Kronsteiner, President          Dan Smith, Secretary 
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M E M O R A N D U M 
 
TO:  Jeffrey Bishop, Chief Executive Officer 
 
FROM:  Dan Lovelady, CBR Interim Chief Operating Officer 
 
DATE: Sept. 16, 2010 
 
Subject: Management Report 
 
 
ARRA Tunnel Repair Project: The tunnel repair project is in its final stages. The contractor is 
completing work on a punch-list of items prepared by our on-site engineer and has about one 
week each of work left in Tunnels #19 and #20. They are expected to complete the project by the 
end of September.  
 
Tunnel #13 Water Issue: We met with ODOT and a local contractor from Noti and reviewed 
the site of the temporary water pipe over the top of Tunnel #13 that was put in place after the old 
pipe broke causing damage at the portal of Tunnel #13. We developed a permanent repair plan 
that was agreed to by all. We are currently awaiting a proposal from the contractor and hope to 
proceed with the work very soon. 
 
RFQ for a Rail Line Operator – The twelve parties who filed notices of intent must have their 
RFQ proposals to the Port by September 17, 2010. Between September 27 and October 8, 2010 
they will be evaluated by Port Staff, ODOT Rail, and the Coos Siskiyou Shippers Coalition with 
potential personal interviews between October 13 and October 22, 2010. The results of the RFQ 
will be announced on October 25, 2010. 
 
Reedsport Highway Crossing: We are currently reviewing the design and contract for the new 
crossing surfaces on the Umpqua Highway and Winchester Avenue and new crossing signals on 
the Umpqua Highway in Reedsport. Winchester Avenue will require crossings on both the main 
line and siding. A portion of the cost will be paid by ODOT but the remaining cost has to be paid 
by the City of Reedsport. Cost estimates of their portion have come in much higher than they 
expected and they have asked the Port if there is any way we can help out. We are reviewing our 
line rehabilitation grants to see if there are any available funds that could be used. 
 
Track & Bridge Rehabilitation: Since the award of the Connect Oregon grant, we have been 
working very closely with our engineering and project management firm HDR to develop a plan 
to open the railroad in the spring of 2011. Our goal is to make best use of the available funding 
to open the line at track speeds that will allow for an efficient operation. Even though we have 
applied for additional funding that would insure track speeds of 25 to 39 MPH, we are assuming 
we will not receive any additional funding and are proceeding on that basis. 



Other Projects Being Prepared for Bid: We are in the process of developing RFP’s for brush 
cutting and weed spray, rail flaw detection, train detection signal upgrades, Greenhill Road 
Crossing Signal and Surface installation, and the Reedsport Project.  In addition, we have begun 
the process for the track and bridge rehabilitation programs that will be done in separate 
contracts.  
 
Transpacific Highway Realignment: The track work, crossing surfaces, and crossing signal 
portion of the work have been completed. The contractor is currently working on grading the 
road surface in preparation for paving.  
 
Temporary Service to Gardiner: We are still working on a potential temporary rail service to 
Gardiner and American Bridge. Although they have not landed any contracts to date, they are 
bidding contracts assuming they can get rail service. We are being held up by the Union Pacific 
as we need a rate structure and interchange agreement in place before we can quote a per train 
rate. Three firms have shown willingness to perform the temporary service and two have given 
us quotes on per train costs.   
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 OREGON INTERNATIONAL PORT OF COOS BAY 
 
 ACTION/DECISION REQUEST 
 
DATE:    September 7, 2010      
 
PROJECT TITLE:   Economic Gardening - Presentation 
          
ACTION REQUESTED:  No Action – Presentation Only 
      
BACKGROUND: 
Economic Gardening is an entrepreneurial approach to economic development first 
pioneered in Littleton, Colorado in 1989.  The focus is on creating a nurturing environment 
for growing local entrepreneurs rather than recruiting businesses from elsewhere.   An 
economic gardening project typically focuses its main initiatives on entrepreneurial second 
stage companies that provide the greatest impact on economic growth.  Port staff and South 
Coast Development Council (SCDC) attended an Economic Gardening Conference in 
Bellingham, Washington.  Bradford McKeown, who was working with SCDC on his 
summer intern program, will be making a 20 minute presentation. 
 
RECOMMENDATION:  
 
None – Information and presentation only 
 
 
 



OREGON INTERNATIONAL PORT OF COOS BAY 
 

ACTION/DECISION REQUEST 
 

DATE:     August 27, 2010 
 
PROJECT TITLE:    Written Agreement with the Bay Area Enterprise 

Zone Sponsors to Extend Property Tax Exemption 
to Five Consecutive Years for Capital Investment 
by Oregon Resources Corporation 

 
ACTION REQUESTED:   Commission Approval of Written Agreement with 

the Bay Area Enterprise Zone Sponsors to Extend 
Property Tax Exemption to Five Consecutive Years 
for Capital Investment by Oregon Resources 
Corporation 

BACKGROUND: 
   
The governing bodies or ‘Zone Sponsors’ for the Bay Area Enterprise Zone include the cities of 
Coos Bay and North Bend, Oregon International Port of Coos Bay and Coos County.  David 
Kronsteiner and Caddy McKeown are the Port of Coos Bay’s representatives.   
 
Enterprise zones are discrete areas of up to 12 square miles in size that are sponsored by one or 
more local governments.  There are various types throughout the world.  Oregon’s version has 
been in existence since the mid 1980’s.  There are two such zones in Coos County.  Each zone 
designation lasts up to 11 years. 
 
Oregon Resources Corporation (ORC) has applied for and is eligible for three years of complete 
exemption on its qualified property. They have also requested an additional two years which sets 
a total period of exemption of five consecutive years during which statutory requirements for the 
standard three year enterprise zone exemption must also be satisfied and maintained.  
 
In order to receive the additional two years, ORC must agree that all of their new employees 
shall receive an average level of compensation equal to or greater than 150 percent of the county 
average annual wage, in accordance with the definitions and guidelines in Oregon 
Administrative Rules.  The Zone Sponsors are also requesting an additional requirement of a 
Community Service Fee in the form of an annual payment, paid in advance, for each of the five-
years of the enterprise zone exemption. This fee would total $300,000 or $60,000 per year and 
would assist in funding Coos County’s Public Safety. 
 
Each zone sponsor’s board must approve the written agreement prior to the county’s final 
approval.  A copy of the written agreement is attached. 
 
 
 



 
RECOMMENDATION: 
 
Commission approval of the written agreement with the Bay Area Enterprise Zone Sponsors to 
extend property tax exemption to five consecutive years for capital investment by Oregon 
Resources Corporation. 
 
MOTION: 
 
Motion to approve the written agreement with the Bay Area Enterprise Zone Sponsors to extend 
property tax exemption to five consecutive years for capital investment by Oregon Resources 
Corporation. 
 









OREGON INTERNATIONAL PORT OF COOS BAY 
 

ACTION/DECISION REQUEST 
 
 

DATE:     September 9, 2010 
 
PROJECT TITLE:    Port Property Sale to Southport ChipCo, LLC  
 
ACTION REQUESTED:   Commission Approval of Port Property Sale to 

Southport ChipCo, LLC 
 
BACKGROUND:   
 
A conditional acceptance of a property sale to Southport Forest Products was authorized at the 
October 22nd, 2009 Special Meeting.  The Commission authorized staff to work on a 
Sale/Purchase Agreement. This transaction includes the sale of approximately 32.88 acres more 
or less together with the tidelands fronting and abutting on such property to Southport ChipCo, 
LLC.  The Oregon International Port of Coos Bay has extended credit to Southport ChipCo, LLC 
for the purchase price in the original principal amount of $1,323,660.00, bearing interest at 3% 
per annum, and payable in monthly installments of not less than $7,341.00 each.  Final payment 
is due on or before twenty years from the date of this trust deed.  The property shall only be used 
for industrial purposes and is described in the deed specifically referencing the covenants, 
conditions and restrictions (CC&R’s).  The Trust Deed, CC&R’s, Option to Purchase and 
Promissory Note documents have been reviewed by the Port’s legal counsel Stebbins & Coffey.   
 
RECOMMENDATION: 
 
Commission approval of sale of approximately 32.88 acres more or less together with the 
tidelands fronting and abutting on such property to Southport ChipCo, LLC.  
 
MOTION: 
 
Motion to approve sale of approximately 32.88 acres more or less together with the tidelands 
fronting and abutting on such property to Southport ChipCo, LLC.  
  



OPTION TO PURCHASE REAL PROPERTY- 1 

WHEN RECORDED RETURN TO: 
 
Whitty, Littlefield, McDaniel 
   & Bodkin, LLP 
P.O. Box 1120 
Coos Bay, OR  97420 
 
MAIL TAX STATEMENTS TO:  
 
(No change in tax statements) 
 
CONSIDERATION:  The consideration for this option is the sum of $7,500 
_____________________________________________________________________ 
 

OPTION TO PURCHASE REAL PROPERTY 
 
DATE:  ________________________, 2010 
 
GRANTOR: OREGON INTERNATIONAL PORT OF COOS BAY, a municipal 

corporation 
 P. O. Box 1215 
 Coos Bay OR 97420  
 
GRANTEE: SOUTHPORT CHIPCO, LLC 
 P. O. Box 298 
 Coos Bay OR 97420 
 

RECITALS: 

WHEREAS, Grantor is the owner of a certain real property located in Coos 
County, Oregon, which is more particularly described on Exhibit “A” 
attached hereto (the Property); and 
 

B. WHEREAS, Grantee is interested in purchasing all of the Property upon 
terms and conditions hereinafter stated, but such purchase requires that the property be 
partitioned from a larger parcel of land, so that it can be sold as a separate parcel. 

NOW, THEREFORE, in consideration of the mutual promises contained herein, 
the parties hereto agree as follows: 
 

AGREEMENT:  

SECTION 1. GRANT OF OPTION 
1.1. Grantor, for and in consideration of the sum of $7,500 paid to Grantor by 

Grantee by check, receipt of which is hereby acknowledged, hereby grants to Grantee 
the sole and exclusive option to purchase the Property in the manner and for the price 
hereinafter stated. 
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SECTION 2. DURATION OF OPTION 
 This option shall commence on the date it is signed by Grantor, and may be 
exercised at any time until 3:00 p.m. on the 30th day following the date on which Coos 
County grants final approval for the partition of the property as described in Section 5.2, 
and after notice by Grantor to Grantee that such approval has been given.   

SECTION 3. FAILURE TO EXERCISE OPTION 
If Grantee fails for any reason to exercise this option in the manner set forth 

below, Grantee shall have no further claim against or interest in the Property or against 
or in any of the money paid for the option or any extension thereof, and all of such 
money shall remain the property of Grantor who shall have no further obligation to 
Grantee.  Further, in the event of such failure to exercise, Grantee will cooperate in 
providing Grantor with any instruments which Grantor may reasonably deem necessary 
or advisable to be obtained from Grantee for the purpose of removing from the public 
record any cloud on Grantor's title to the Property which is attributable in any manner to 
the grant or existence of this option. 

SECTION 4. EXERCISE AND SCOPE OF OPTION 
4.1. This option shall be exercised if at all by written notice given by Grantee to 

Grantor at any time during the option period, which notice shall specify that Grantee has 
elected to exercise this option. 

4.2. This option may be exercised only with respect to the entirety of the 
Property, and nothing contained herein shall be construed as permitting Grantee to 
purchase less than all of the Property pursuant to this option. 

4.3. Upon exercise of this option, Grantee shall be obligated to purchase the 
Property from Grantor, and Grantor shall be obligated to sell the Property to Grantee, for 
the price and in the manner hereinafter set forth. 

SECTION 5. RIGHTS FOR DURATION OF OPTION 
5.1. During the option period, Grantee shall be entitled to go upon the Property 

for the purpose of making or conducting any inspection, investigation, test or survey 
reasonably relative to Grantee's decision to purchase the Property or to Grantee's 
prospective use thereof, provided only that all such activities shall be without expense to 
Grantor.  Grantee shall protect, defend and hold harmless Grantor from any loss, liability 
or damage to persons or property arising out of or related to Grantee's activities on the 
Property.   

5.2 During the option period and within a reasonable time after this option 
agreement is signed, Grantor shall apply to Coos County for permission to partition the 
property described on Exhibit A, segregating it from the balance of tax lot 100, Section 
15, township 25 South, Range 13 West of the Willamette Meridian, so that Grantor may 
sell it to Grantee as a separate parcel.  Grantor shall pursue such partition by making 
reasonable efforts to obtain it.  If Coos County refuses or fails to grant such permission 
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within 1 year from the date of this Option, despite all reasonable efforts by Grantor to 
obtain it, or if such permission is reversed on appeal, this option shall terminate on its 
own terms and Grantor may retain all amounts paid by Grantee for this option or any 
extension of it. 

SECTION 6. PURCHASE PRICE; PAYMENT 
If Grantee exercises this option, the purchase price for the property shall be the 

sum of $1,331,160, of which $7,500 shall consist of the money paid for this option, and 
the balance of $1,323,660 shall be paid in monthly installment payments of not less than 
$7,341.00 each, including interest on the declining balance at the rate of 3% per annum, 
the first of such payments to be made on the date which is one month after closing of 
the sale, and a like payment on the same day of each month thereafter.  The purchase 
price shall be evidenced by a promissory note in the form attached hereto as Exhibit 
"B", which shall be secured by a first deed of trust in the form attached hereto as Exhibit 
"C".  If agreed by the parties, all payments shall be made through a collection escrow. 

SECTION 7. CLOSING 
7.1. The purchase of the Property shall be closed in escrow at Ticor Title 

Company, and the costs of escrow shall be shared equally by the parties. 
7.2. Closing shall occur as soon as possible following exercise of this option by 

Grantee and, in any event, not later than the 15th day following the date of exercise of 
this option. 

7.3. At closing, Grantor shall deliver to Grantee a duly executed and 
acknowledged statutory warranty deed conveying the Property and the easement 
described on Exhibit “A” to Grantee free and clear of all liens and encumbrances, 
excepting only easements of record, the provisions of the Urban Renewal Plan recorded 
as Microfilm Reel No. 87-5-8131, rights of the public and governmental bodies to that 
portion of the premises lying below the high water mark of Coos Bay, and claims based 
on accretion or avulsion, and such other matters as may be specifically referred to or 
identified on Exhibit "A" attached hereto and by this reference made a part hereof.  In 
addition, the deed shall contain the covenants, conditions and restrictions (CC&Rs) set 
forth in the CC&Rs attached to this option as Exhibit D. 

7.4. At closing, Grantee shall execute and deliver to the Grantor a promissory 
note and trust deed in the form attached hereto as Exhibits "B" and "C" respectively. 

7.5. Taxes, premiums for any existing policies of insurance assumed by 
Grantee, and the current portion of assessments for governmental or 
quasi-governmental improvements, if any, shall be prorated between the parties as of 
the date of closing. 

7.6. The transaction shall be closed when Ticor Title Insurance, or any other 
mutually agreeable title insurance company is in a position to insure title to the Property 
as provided in Exhibit "A", free of encumbrances except as stated in Section 7.3 or on 
Exhibit “A”. 
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SECTION 8. ASSIGNMENT; SUCCESSORS 
All of the terms, provisions and conditions hereof shall be binding upon and inure 

to the benefit of the heirs, successors and assigns of the respective parties. 

SECTION 9. NOTICES 
Any notice given with respect hereto, whether or not required to be given shall be 

deemed given when actually delivered or when deposited in the United States 
registered or certified mails, return receipt requested, in an envelope addressed as 
above set forth or to such other address as either party may hereafter specify by notice 
to the other.  Notices to Grantee shall be addressed to the attention of Jason Smith.  
Notices to Grantor shall be addressed to the attention of Jeff Bishop. 

SECTION 10. DEFAULT 
If either party shall fail or refuse to carry out any provision hereof, the other party 

shall be entitled to such remedy or remedies for breach of contract as may be available 
under applicable law, including without limitation the remedy of specific performance, if 
such other party has fully performed all of its obligations hereunder.  Time is of the 
essence hereof. 

SECTION 11. ATTORNEY FEES 
In any suit or action brought upon or arising out of this agreement, and upon any 

appeal thereof, the losing party agrees to pay the prevailing party's reasonable attorney 
fees to be fixed by the trial and appellate courts respectively. 

SECTION 12. GRANTOR'S WARRANTY 
Grantor warrants that it has the right to grant this option and will be able to 

deliver the deed specified in Section 7.3 above and the title insurance policies specified 
in Section 7.6 hereof, if Grantee exercises this option, provided only that Grantee's 
damages for any breach of this warranty shall in no event exceed the amount of money 
paid by Grantee for this option or any extension thereof. 

IN WITNESS WHEREOF, the parties have executed this Agreement effective as 
of the date and year first above written. 

 
GRANTOR: Oregon International Port of 
Coos Bay 
 
 
by______________________________ 
 (Title) 
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GRANTEE: Southport ChipCo, LLC 
 
 
By______________________________ 

 Jason Smith, as member of  Smith Forest 
 Technologies, LLC., which is a Member of  
 Southport ChipCo, LLC  

 
 
By______________________________  
   James A. Lyons, Member 

 

STATE OF OREGON) 
   ) ss. 
County of Coos ) 
 
This instrument was acknowledged before me on September ____, 2010 by 
____________________________ as ___________________ of the Oregon 
International Port of Coos Bay. 
 

_______________________________ 
Notary Public for Oregon 





EXHIBIT “B” TO OPTION TO PURCHASE REAL PROPERTY - (PROMISSORY NOTE) 

PROMISSORY NOTE 
 
$1,323,660                                                                Coos Bay, Oregon, _______________, 2010 

 
The undersigned Southport ChipCo, LLC, an Oregon limited liability company,  promises to pay 
to the order of Oregon International Port of Coos Bay at Coos Bay, Oregon, One Million Three 
Hundred Twenty Three Thousand Six Hundred Sixty Dollars, with interest thereon at the rate of 
three percent (3%) per annum from the date of this note until paid, payable in monthly 
installments of not less than $7,341.00 in any one payment; interest shall be paid monthly and 
is included in the minimum payments above required; the first payment to be made on the 
______ day of _____, 2010, and a like payment on the same day of each month thereafter, until 
a date which is twenty years from the date of this Note, at which time any remaining balance of 
interest and principal shall be paid.  If any of said installments is not paid within ten days of the 
due date, all principal and interest shall become immediately due and collectible at the option of 
the holder of this note.   

The undersigned may prepay all or any portion of the unpaid balance of this note at any time 
without penalty or premium.  Any prepayments shall be applied first to interest and the balance, 
if any, shall be applied to principal.  Any portion of a prepayment to be applied to principal shall 
be applied to the most remote installments of principal coming due, and shall not excuse or 
reduce the monthly installments of principal and interest hereunder. 

If this note is placed in the hands of an attorney for collection, we promise and agree to pay 
holders' reasonable attorney's fees and collection costs, even though no suit or action is filed 
hereon; however, if a suit or an action is filed, the amount of such reasonable attorney's fees 
shall be fixed by the court, or courts in which the suit or action including any appeal therein, is 
tried, heard or decided. 

      Southport ChipCo, LLC. 

 
 

by________________________________ 
Jason Smith, as member of  Smith Forest 
Technologies, LLC., which is a Member of  
Southport ChipCo, LLC 

 
 

by________________________________ 
James A. Lyons, Member of Southport ChipCo, 
LLC 
 

GUARANTEE MADE SAME DAY AND TIME AS NOTE 
 

The undersigned James A. Lyons and Jason Smith do hereby personally guarantee full 
payment and performance of the foregoing note by the maker, Southport ChipCo, LLC. 
 
 
 
____________________________________ ___________________________________ 
Jason Smith      James A. Lyons 



EXHIBIT “C” TO OPTION TO PURCHASE REAL PROPERTY (TRUST DEED) - 1 

WHEN RECORDED RETURN TO: 
Ticor Title Insurance 
300 Anderson Avenue 
Coos Bay OR 97420 
____________________________________________________________________________ 

 
TRUST DEED 

 
DATED :   ________________________, 2010 
 
FROM  :   Southport ChipCo, LLC,  the "Grantor" 
   P.O. Box 298 
   Coos Bay OR 97420   
 
TO : Oregon International Port of Coos Bay, the "Beneficiary"  

 P. O. Box 1215 
   Coos Bay OR 97420 
 
AND   : Ticor Title Insurance, the "Trustee" 
   300 W. Anderson 
   Coos Bay OR 97420 
 
 
 The Beneficiary has extended credit to Grantor for the purchase price of 
property, which is repayable with interest according to the terms of a promissory note 
dated the same day as this Trust Deed, in the original principal amount of $1,323,660, 
bearing interest at 3%, and payable in monthly installments of not less than $7,341.00 
each.   
 

 The term "indebtedness" as used in this trust deed shall mean the principal 
and interest payable under the note and under any number of extensions and/or 
renewals of the note, and any sums paid or advanced by the Beneficiary to 
discharge obligations of Grantor as permitted under this trust deed, with interest.  
Grantor irrevocably grants, bargains, sells and conveys to Trustee, in trust with 
power of sale, to secure payment of the indebtedness and performance of all 
obligations of Grantor under this trust deed, the following described property 
located in Coos County, Oregon, described on Exhibit “A” attached to this Trust 
Deed 

 
Together with the tenements, hereditaments and appurtenances now or hereafter 
thereunto belonging or in anyway appertaining, including but not limited to roads and 
easements used in connection with the premises, which is sometimes herein referred to 
as the "Property".  Grantor further hereby assigns to Beneficiary as additional security 
for payment of the indebtedness and performance of all obligations of Grantor, all 
present and future rents, leases, and profits from the Property.  
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SECTION 1. COVENANTS OF GRANTOR 

To protect the security of this trust deed, Grantor agrees as follows: 
 

1.1. Maintenance of the Property.  Grantor agrees to maintain the Property in 
good condition at all times.  Grantor shall promptly make all necessary repairs, 
replacements and renewals so that the value of the Property shall be maintained, and 
Grantor shall not commit or permit any waste on the Property.  Grantor will not permit 
any portion of the Property to be used for any unlawful purpose.  Grantor will comply 
promptly with all laws, ordinances, regulations and orders of all public authorities having 
jurisdiction thereof relating to the Property or the use, occupancy and maintenance 
thereof.  This paragraph does not prevent Grantor or its successors or assigns from 
constructing a wood chipping facility or other industrial buildings on the Property.  
Beneficiary shall have the right at any time, and from time to time, to enter the property 
for the purpose of inspecting the same.   

1.2. Taxes and Assessments.  Grantor shall pay, when due, all taxes and 
assessments that may be levied upon or on account of the Property, this trust deed or 
the indebtedness secured hereby, or upon the interest or estate in the property created 
or represented by this trust deed whether levied against Grantor or otherwise. 

1.3. Liens.  Grantor shall pay as due all liens or claims for work done on or for 
services rendered or materials furnished to the Property.  Grantor shall maintain the 
Property free of any liens having priority over or equal to the interest of the Beneficiary 
under this trust deed, except for: 

1.3.1. The lien of taxes and assessments not delinquent; 

1.3.2. Those mentioned in subsection 1.4; and 

1.3.3. Permitted encumbrances as defined in Section 3. 

1.3.4. Financing documents as described in Section 5.   

1.4. Disputed Liens.  Grantor may withhold payment of any tax, assessment, 
or claim in connection with a good faith dispute over the obligation to pay, so long as the 
Beneficiary's interest in the property is not jeopardized.  If a lien arises or is filed as a 
result of nonpayment, Grantor shall within thirty (30) days after Grantor has notice of the 
filing, secure the discharge of the lien or deposit with the Beneficiary cash or a sufficient 
surety bond or other security satisfactory to Beneficiary in an amount  sufficient to 
discharge the lien, plus any costs, attorney fees or other charges that could accrue as a 
result of foreclosure or sale under the lien.   

SECTION 2. EXPENDITURES BY BENEFICIARY 

2.1. In the event Grantor shall fail to do any of the following: 

2.1.1. Pay any taxes, assessments, fees, liens or charges of any kind, 
now or hereafter existing against the Property when the same shall become due; 
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2.1.2. Provide any insurance required hereunder; 

2.1.3. Pay any sum or sums which may now be or hereafter become 
due and owing to any person or persons who may have a claim or interest in or lien 
upon the Property, or other sums having priority hereto or given or suffered contrary to 
the provisions hereof; 

2.1.4. Make any repairs or replacements to the Property required by 
other provisions hereof; or 

2.1.5. Perform each and all of the terms and provisions of this trust 
deed; 

the Beneficiary, at Beneficiary's option, without notice to the Grantor and without being 
deemed to have waived any of the provisions hereof, may take such of the following 
actions as Beneficiary deems appropriate: 

2.1.6. Pay any amounts which Grantor has failed to pay;  

2.1.7. Make any necessary expenditures for repairs; or 

2.1.8. Take any action required of Grantor hereunder which Grantor 
has failed to take. 

2.2. Any amounts paid or expended by Beneficiary shall become due and 
payable by Grantor forthwith, shall bear interest at the same rate as provided in the note 
from the date of expenditure, and shall be secured by the lien of this trust deed, 
together with the reasonable attorney fees and other expenses attending the same; and 
any such failure on the part of Grantor shall be deemed a breach of the covenants of 
this trust deed.  The rights provided for in this Section shall be in addition to any other 
rights or any remedies to which Beneficiary may be entitled on account of the default, 
and Beneficiary shall not by taking the required action be deemed to have cured the 
default so as to bar any remedy that Beneficiary otherwise would have had.   

SECTION 3. WARRANTY; DEFENSE OF TITLE 

Grantor warrants that it holds merchantable title to the Property in fee simple, free of all 
encumbrances other than (a) those enumerated in the title policy, if any, issued for the 
benefit of the Beneficiary; and (b) the encumbrances existing against the Property at the 
time it was conveyed to Grantor by Beneficiary (herein referred to as "Permitted 
Encumbrances").  Grantor warrants and will forever defend the title against the lawful 
claims, other than Permitted Encumbrances, of all persons except those described 
above.  In the event any action or proceeding is commenced that questions Grantor’s 
title or the interest of the Beneficiary under this trust deed, Grantor shall defend the 
action at Grantor’s expense, except for the Permitted Encumbrances described above.   
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SECTION 4. CONDEMNATION  

If all or any part of the Property is condemned, the Beneficiary may at its election 
require that all or any portion of the net proceeds of the award be applied on the 
indebtedness.  The net proceeds of the award shall mean the award after payment of all 
reasonable costs, expenses and attorney fees necessarily paid or incurred by Grantor 
and the Beneficiary in connection with the condemnation.  If any proceeding in 
condemnation is filed, Grantor shall promptly take such steps as may be necessary to 
defend the action and obtain the award.  Grantor hereby assigns to Beneficiary the net 
proceeds of any condemnation award. 

SECTION 5. PROHIBITION ON TRANSFER; SUBORDINATION 

Grantor shall not assign, transfer or convey the Property or any part thereof or 
permit any lien or encumbrance to attach to the Property without the written consent of 
Beneficiary, which consent shall not be unreasonably withheld.  Beneficiary consents 
that Grantor may transfer the property to a corporation, limited liability company, or 
other business entity in which Jason Smith and James A. Lyons, or entities controlled 
by them, or either of them, hold a majority of the voting ownership interests.  Beneficiary 
also agrees to subordinate the lien of this Trust Deed to a mortgage or trust deed to be 
given by Grantor to a third-party financing agency for the purpose of financing a 
manufacturing facility on the property so long as the amount so financed is not more 
than 75% of the total cost of constructing such manufacturing facility. 

SECTION 6. DEFAULT 

 The following shall constitute events of default: 

6.1. Any portion of the indebtedness is not paid within 10 days of the due date. 

6.2. Failure of Grantor to perform any other obligation under this trust deed 
within twenty (20) days after receipt of written notice from the Beneficiary specifying the 
failure. 

6.3. Default in any obligation secured by a lien which has or may have priority 
over this trust deed, or the commencement of any action to foreclose any prior lien. 

6.4. Grantor becomes insolvent, files a voluntary petition in bankruptcy, 
becomes subject to an involuntary petition in bankruptcy, makes an assignment for the 
benefit of creditors, or consents to the appointment of a receiver or Trustee for any 
portion of the Property or all or a substantial part of Grantor’s assets. 

SECTION 7. RELEASE ON FULL PERFORMANCE 

When all sums secured by this trust deed are paid, Beneficiary shall request 
Trustee to reconvey the above described real property.  Trustee shall, without warranty, 
reconvey the real property to the person legally entitled thereto.  Such person shall pay 
all fees for filing the reconveyance and shall pay Trustee a reasonable fee for 
preparation and execution of the reconveyance instrument. 
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SECTION 8. RIGHTS AND REMEDIES ON DEFAULT 

8.1. Upon the occurrence of any event of default and at any time thereafter, 
the Beneficiary may exercise any one or more of the following rights and remedies: 

8.1.1. The right at its option by notice to Grantor to declare the entire 
indebtedness immediately due and payable. 

8.1.2. The right to foreclose by judicial foreclosure in accordance with 
applicable law. 

8.1.3. The right to have the Trustee sell the Property in accordance 
with the Deed of Trust Act of the State of Oregon at public auction to the highest bidder.  
Any person except Trustee may bid at the Trustee's sale.  The power of sale conferred 
by this trust deed and the law is not an exclusive remedy and when not exercised, 
Beneficiary may foreclose this trust deed as a mortgage.  The Trustee is not obligated 
to notify any party hereto of pending sale under any other deed of trust or of any action 
or proceeding in which Grantor, Trustee, or Beneficiary shall be a party, unless such 
action or proceeding is brought by the Trustee. 

8.1.4. The right, upon 30 days’ notice to Grantor, to take possession of 
the Property and collect all rents and profits, including those past due and unpaid, and 
apply the net proceeds, over and above the Beneficiary's costs, against the 
indebtedness.  In furtherance of this right the Beneficiary may require any tenant or 
other user to make payments of rent or use fees directly to the Beneficiary, and 
payments by such tenant or user to the Beneficiary in response to its demand shall 
satisfy the obligation for which the payments are made, whether or not any proper 
grounds for the demand existed. 

8.1.5. The right to have a receiver appointed to take possession of any 
or all of the Property, with the power to protect and preserve the Property and to 
operate the Property preceding foreclosure or sale and apply the proceeds, over and 
above costs of the receivership, against the indebtedness.  The receiver may serve 
without bond if permitted by law.  The Beneficiary's right to the appointment of a 
receiver shall exist whether or not apparent value of the Property exceeds the 
indebtedness by a substantial amount. 

8.1.6. Subject to any limitations imposed by law, the right to obtain a 
deficiency judgment in the event the net sale proceeds of any foreclosure sale are 
insufficient to pay the entire unpaid indebtedness. 

8.1.7. Any other right or remedy provided in this trust deed, the 
promissory note evidencing the indebtedness, or under law. 

8.2. In exercising its rights and remedies, the Beneficiary and Trustee shall be 
free to sell all or any part of the Property together or separately or to sell certain portions 
of the Property and refrain from selling other portions.  The Beneficiary shall be entitled 
to bid at any public sale on all or any portion of the property.  The Beneficiary shall give 
Grantor reasonable notice of the time and place of any public sale of any personal 
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property or of the time after which any private sale or other intended disposition of the 
Property is to be made.  Reasonable notice shall mean notice given at least ten (10) 
days before the time of the sale or disposition.  A waiver by either party of a breach of a 
provision of this agreement shall not constitute a waiver of or prejudice the party's right 
otherwise to demand strict compliance with that provision or any other provision.  
Election by the Beneficiary to pursue any remedy shall not exclude pursuit of any other  
remedy, and an election to make expenditures or take action to perform an obligation of 
Grantor under this trust deed after failure of Grantor to perform shall not affect the 
Beneficiary's right to declare a default and exercise its remedies under this Section. 

8.3. Any remedy exercised by Beneficiary hereunder shall be subject to the 
provisions of liens and security agreements on machinery and equipment in favor of any 
third party financing agency that may finance the construction or purchase of equipment 
or machinery to be placed or used on the property. 

8.4. In the event suit or action is instituted to enforce any of the terms of this 
trust deed the Beneficiary shall be entitled to recover from Grantor such sum as the 
court may adjudge reasonable as attorney fees at trial and on any appeal.  All 
reasonable expenses incurred by the Beneficiary that are necessary at any time in the 
Beneficiary's opinion for the protection of its interest or the enforcement of its rights, 
including without limitation, the cost of searching records, obtaining title reports, 
surveyor's reports, attorneys' opinions or title insurance, whether or not any court action 
is involved, shall become part of the indebtedness payable on demand and shall bear 
interest at the same rate as provided in the note from the date of expenditure until paid. 

SECTION 9. NOTICE 

Any notice under this trust deed shall be in writing and shall be effective when 
actually delivered or, if mailed, when deposited as registered or certified mail directed to 
the address stated in this trust deed.  Either party may change the address for notices 
by written notice to the other party. 

SECTION 10. SUCCESSION; TERMS 

10.1. Subject to the limitations stated in this trust deed on transfer of Grantor’s 
interest, this trust deed shall be binding upon and inure to the benefit of the parties, their 
successors and assigns.   

10.2. In construing this Trust Deed the term deed of trust or trust deed shall 
encompass the term security agreement when the instrument is being construed with 
respect to any personal property. 

10.3. Attorneys' fees.  "Attorneys' fees," as that term is used in the note and 
this trust deed, shall include attorneys' fees, if any, which may be awarded by an 
appellate court. 
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Southport ChipCo, LLC 
 
 
      by___________________________________ 

Jason Smith, Member of Smith Forest 
Technologies, LLC, Member of Southport 
ChipCo, LLC 
 

 
      by___________________________________ 
      James A. Lyons, Member of Southport ChipCo, 
      LLC 
 
STATE OF OREGON   ) 
    ) ss. 
County of Coos  ) 
 
 This instrument was acknowledged before me on ___________________, 2010, 
by Jason Smith as the sole Member of Smith Forest Technologies, LLC, which is a 
Member of Southport ChipCo, LLC, and by James A. Lyons, as a Member of Southport 
ChipCo, LLC. 
 
 
       ______________________________ 
       Notary Public for Oregon 
 

REQUEST FOR RECONVEYANCE 
 
To Trustee: 
 

The undersigned is the holder of the note or notes secured by this Trust Deed.  
Said note or notes, together with all other indebtedness secured by this Trust Deed, 
have been paid in full.  You are hereby directed to cancel said note or notes and this 
Trust Deed, which are delivered hereby, and to reconvey, without warranty, all the 
estate now held by you under this Trust Deed to the person or persons legally entitled 
thereto. 
 

Dated: _________________________.  
 

OREGON INTERNATIONAL PORT OF 
COOS BAY 
 
 
by_____________________________ 
Jeffrey Bishop, Chief Executive Officer 
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COVENANTS, CONDITIONS AND RESTRICTIONS 
 

1. Purpose 
 
The property described in any deed specifically referencing the covenants, conditions and 
restrictions (CC&R’s) set forth in this instrument (the Property) shall be held, sold and conveyed 
subject to these CC&R’s, which shall run with the Property or any part thereof.  These CC&R’s 
constitute valuable consideration for the inducement of the Oregon International Port of Coos Bay 
(the Port) to convey the Property to the Purchaser thereof (the Owner).  The purpose of the CC&R’s 
is to protect and preserve the industrial character and use of the Property and all remaining 
property of the Oregon International Port of Coos Bay located within the vicinity of the Property.   

 
2. Industrial Use of the Property 

 
The Property shall only be used for industrial purposes.  As used in this section, “industrial use” 
shall mean the use of the Property for manufacturing, processing, shipping, port development, 
and/or energy generating facilities, and shall include associated storage and industrial dock 
facilities.  No residential or commercial activities of any kind shall be conducted on the Property.   

 
3. Beneficial Use of the Property 

 
(a) The Property has been conveyed with the expectation and understanding that the 

Owner and their successors in interest will put the property to a beneficial industrial 
use, as described in Section 2 above (the Beneficial Use), without unreasonable 
delay, and will maintain such Beneficial Use of the Property without unreasonable 
disruption.   

 
(b) In the event that the Owner shall fail to file for all necessary permits within five (5) 

years from the date of recording of these CC&R’s, or fail to complete construction 
within ten (10) years of said date, of the facilities necessary to put the Property to the 
required Beneficial Use, then the Port’s reversionary interests described in Section 5 
below shall be triggered. 

 
(c) In the event that the Owner shall discontinue the Beneficial Use of the Property for a 

period of not less than 60 months during any given 120 month period, then the Port’s 
reversionary interests described in Section 5 below shall be triggered. 

 
4. Right of First Opportunity 

 
(a)  The Port reserves a Right of First Opportunity, as set forth in this Section 4, to 

purchase the Property from the Buyer, prior to the Owner offering the Property, or 
any portion thereof, for sale to third parties.    

 
(b)  Owner agrees not to sell, transfer, exchange, grant an option to purchase, lease, or 

otherwise dispose of the Property or any part of, or interest in, the Property without 
first offering the Property to the Port as provided herein. As used in this Agreement, 
the term sell includes a ground lease of the Property with primary and renewal terms 
of more than 10 years in the aggregate. 

 
(c)  Prior to accepting or soliciting any bona fide offer to purchase the property, or a part 

of it, or an interest in it, Owner shall give the Port written notice of the offer or 
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Owner’s intent to solicit offers for the Property (the Sale Notice), together with a copy 
of any executed contract evidencing the offer or a copy of the proposed terms of the 
solicitation.  Upon receipt of the Sale Notice, the Port shall have the prior and 
preferential right to purchase the property for the same price, terms and conditions 
as are contained in the offer or proposed solicitation. 

 
(d)  The Port shall exercise its Right of First Opportunity by providing Owner with written 

notice of its election to purchase the property (the Purchase Notice).  The Purchase 
Notice must be provided to Owner within 180 days of the date the Port receives the 
Sale Notice.   

 
(e)  If the Port fails to timely exercise its right to purchase the Property pursuant to the 

terms of this Section, then, for a period of twenty-four (24) months, Owner shall be 
entitled to sell the Property according to the terms of the offer or proposed 
solicitation, or on terms more favorable to Owner.  Thereafter, Owner must resubmit 
any offer or proposed solicitation terms to the Port in accordance with this Section, 
before selling or marketing the Property, and such offers or solicitation shall be 
subject to Port’s Right of First Opportunity under this Section. 

 
(f)  This Right of First Opportunity represents substantial consideration in the sale of the 

Property by the Port to the Owner.  The right shall be perpetual, shall run with the 
Property, shall be binding on the Owner’s successors and assigns, and shall not be 
terminated or deemed void by the Port’s election to not exercise its right of purchase. 

 
(g)  During the twenty-four (24) month period described in Section 4(e), the Port shall 

cooperate in providing Owner with any instruments that Owner reasonably may 
require for the purpose of facilitating the sale of the Property, except that the Port 
shall not be required to waive or release Owner or any subsequent purchaser from 
any provision of these CC&R’s.   

 
(h)  The Right of First Opportunity created by this Agreement shall not apply to any sale 

or conveyance of the Property by Owner to any partnership, limited partnership, joint 
venture, corporation, or other entity in which Owner, Jason Smith and/or Jim Lyons 
owns and controls at least a 30% ownership interest. 

 
(i)  Owner agrees to pay any commission or finder’s fees that may be due on account of 

this transaction to any broker or finder employed by it and to indemnify the Port 
against any claims for commissions or fees asserted by any broker claiming by, 
through, or under the Owner. 

 
5. Reversion 

 
(a) The Sale of the Property from the Port to the Owner is subject to the Right of 

Reversion described in these CC&R’s.  In the event of an occurrence that triggers 
the Port’s reversionary interest, the Port shall provide the Owner with written notice 
of its election to exercise its Right of Reversion, which shall include reference to the 
event(s) that triggered the Port’s rights under this section (Election Notice).   

 
(b) Upon exercising its Right of Reversion, the Port shall proceed to purchase the 

property from the Owner at the price, and in accordance with the terms and 
conditions, described in this Section 5.  The Owner shall be obligated to cooperate 
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with the Port in its purchase of the Property including, but not limited to, providing the 
Port with any instruments that the Port reasonably may require for the purpose of 
facilitating the sale of the Property to the Port in accordance with such terms and 
conditions. 

 
(c) The Purchase Price shall be equal to ninety percent (90%) of the appraised value of 

the Property determined in accordance with this Section as of the date of the 
Election Notice.   
i. The appraised value of the property shall be the fair market value of the Property 

as determined by an independent appraiser of recognized standing mutually 
selected by the Port and the Owner, and shall include the fair market value of all 
buildings, wharves and other structures, plus the equipment and machinery 
affixed to the Property, that will be conveyed to the Port as part of its purchase of 
the Property. If the Port and the Owner cannot agree on one appraiser within 20 
days, each shall select an independent appraiser of recognized standing within 
20 days. Each appraiser independently shall determine the fair market value of 
the Property and prepare a written report of such determination within 60 days of 
engagement. If the fair market values independently determined by such 
appraisers differ by 10% or less of the highest appraised value, the average of 
such fair market values shall be the appraised value of the Property. If the fair 
market values independently determined by such appraisers differ by more than 
10% of the highest appraised value, the appraisers shall meet and resolve any 
conceptual or factual inconsistencies or inaccuracies in their reports. The 
appraisers shall not arbitrate or negotiate the variance in their reports without the 
agreement of the Port and the Owner. After making appropriate changes in the 
respective reports, both reports shall be delivered to the Port and the Owner, 
who shall attempt to resolve any differences in such appraisal reports. If the Port 
and the Owner fail to agree on a fair market value of the Property within 30 days 
after the delivery of such reports, the two appraisers shall jointly select a third 
independent appraiser of recognized standing. On the basis of a review of the 
appraisal reports and such additional independent work as is necessary, the third 
appraiser, within 30 days after his or her selection, shall adopt the more 
reasonable of the first two appraisals, without any adjustment other than 
corrections of previously undiscovered arithmetic errors, and the appraised value 
of the Property shall be the fair market value of the Property set forth in the 
appraisal report adopted by the third appraiser. The Port and the Owner each 
shall bear one-half of the fees and expenses of the appraiser on whom they 
agree; if they cannot agree on one appraiser, the Port and the Owner each shall 
bear all the fees and expenses of the appraiser selected by such party, and each 
shall bear one-half of the fees and expenses of the third appraiser (and the cost 
of selection thereof, if any). 

ii. Notwithstanding any other provision of this Section 5, nothing shall prohibit the 
Port and the Owner from mutually agreeing upon the Purchase Price. 

 
(d)  The Port, its agents, and designees shall have reasonable access to the Property 

prior to Closing to conduct any and all inspections the Port deems necessary.  The 
Port shall indemnify and hold the Owner harmless from any loss, damage, or claim 
arising out of the Port’s access to the Property. 

 
(e) Closing shall occur not more than ninety (90) days after the date that the Appraisal 

Price is determined in the manner prescribed in Section 5(c)(i). The Port will provide 
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the Owner with written notice of the Closing Date at least five business days before 
that date. 

 
(f)  Within 10 days of the final determination of the Appraised Value, the Owner, at the 

Owner’s cost and expense, shall cause the Escrow Holder to issue to the Port its 
preliminary title report on the Property (the “Preliminary Commitment”), along with 
copies of all documents that give rise to exceptions listed in the report (the 
“Underlying Documents”). Within 30 days of receiving the Preliminary Commitment 
and the Underlying Documents, the Port shall give the Owner written notice setting 
forth the exceptions that are not acceptable to the Port (the “Unacceptable 
Exceptions”), except that the list of Unacceptable Exceptions shall not include any 
exception that existed at the time of the Port’s original sale of the Property to the 
Owner.  All other exceptions shall be deemed acceptable to the Port. The Owner 
must remove all Unacceptable Exceptions at its cost and as of the Closing Date.  If 
the Owner declines to eliminate all of the Unacceptable Exceptions by the Closing 
Date, the appraised value of the property, as described in Section 5(c)(i), shall be 
reduced by an updated appraisal that includes full consideration of the unremoved 
Unacceptable Conditions, and the Closing Date shall be postponed until a date that 
is not more than 30 days after the date of the updated appraisal report. 

 
(g)  On or before the Closing Date, the Port shall deposit into escrow the cash, a wire 

transfer of funds, a certified check, or a cashier’s check, in the amount of the 
Purchase Price.  The Port and Owner hereby authorize their respective lawyers to 
execute and deliver into escrow any instructions as may be necessary or convenient 
to implement the terms of this Agreement and to close this transaction. If the 
additional or supplemental instructions conflict with the express terms of this 
Agreement, the terms of this Agreement control. 

 
(h)  At closing the Owner shall convey fee simple title to the Property by statutory 

Warranty deed, subject only to nondelinquent real property taxes, encumbrances of 
record at the time of original sale of the Property by Port to Owner or their 
predecessor in interest, and other matters that may be approved in writing by the 
Port.  

 
(i)  The Owner shall timely deliver each and every item to be delivered by the Owner 

pursuant to this Section.  The Owner shall deliver possession of the Property to the 
Port at close of escrow. On or before the Closing Date, the Owner shall deliver to the 
Port possession of the following: 
i. Tenant Leases. Originals of all tenant leases or, to the extent an original tenant 

lease is unavailable, a duplicate original of it with a certificate executed by the 
Owner warranting the authenticity of the duplicate original. 

ii. Rent Roll. The rent roll, updated as of the Closing Date, certified as to its 
accuracy and executed by the Owner, together with a list of tenants whose rent is 
past due or who are otherwise in default under their tenant leases as of the close 
of escrow. 

iii. Service Contracts. Originals of all service contracts or, to the extent an original 
service contract is unavailable, a duplicate original of it with a certificate executed 
by the Owner warranting the authenticity of the duplicate original. 

iv. Keys. Keys to all entrance doors to the improvements on the Real Property and 
keys to all personal property located on the Property, which keys shall be 
properly tagged for identification. 
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v. Records and Plans. Copies of all architectural drawings, construction plans and 
specifications, “as-built” records of the improvements, environmental studies, 
inspection reports, and all topographical surveys and soil tests for or relating to 
the Property in the Owner’s possession or reasonably available to the Owner. 

 
(j)  At closing, the Owner shall provide, at its expense, a standard owner’s title insurance 

policy in the amount of the purchase price specified above, insuring title vested in the 
Port or its nominees, subject only to nondelinquent real property taxes, 
encumbrances of record at the time of original sale of the Property by Port to Owner 
or their predecessor in interest, and other matters that may be approved in writing by 
the Port and factored into the Purchase Price.  The Port has the right, if the Port so 
elects, to cause the title policy to be issued as an extended coverage policy, 
provided the Port pays the additional premiums and all survey costs associated with 
that coverage. If the Port elects extended coverage, then the Owner must execute 
and deliver to the Escrow Holder at closing a certificate and indemnity substantially 
in the form required by the Escrow Holder or in a form reasonably acceptable to the 
Owner. 

 
(k)  The Owner shall pay for the standard coverage title insurance policy, all recording 

charges, one-half of all escrow fees and costs, and the Owner’s share of prorations 
described below. The Port shall pay one-half of all escrow fees and costs, and the 
Port’s share of prorations described below. The Port and the Owner shall each pay 
its own legal and professional fees of other consultants incurred by the Port and the 
Owner, respectively. All other costs and expenses shall be allocated between the 
Port and the Owner in accordance with the customary practice in Coos County, 
Oregon. At closing, the Port shall contribute any funds necessary to pay its share of 
adjustments. 

 
(l)  Pursuant to Section 5(k), the following prorations shall be made at Closing: 

i. General. Rental, revenues, and other income, if any, from the Property and 
presently existing taxes, assessments, improvement bonds, and other expenses, 
if any, affecting the Property, shall be prorated as of the day following the Closing 
Date. For the purpose of calculating prorations, the Port shall be deemed to be in 
title to the Property and, therefore, entitled to the income and responsibility for 
the expenses for the entire day following the Closing Date. 

ii. Delinquent Rentals. Rentals are delinquent when payment of rent is due on or 
before the Closing Date but has not been made. Delinquent rentals shall be 
prorated between the Port and the Owner as specified above but not until the 
rents are actually collected. The Owner shall have the right to collect any 
delinquent rental, but shall not have the obligation to do so. All collection 
proceedings and procedures by the Owner shall require the prior approval of the 
Port, which shall not be unreasonably withheld. Delinquent rentals collected by 
the Owner or the Port, net of costs of collection (including attorney fees), shall be 
applied first against sums owed to the Port, as of the date of collection, since 
closing, and then to the Owner for delinquent rent before the Closing Date. The 
Port and the Owner agree that any payments due to either party as a result of 
collected delinquent rentals shall be payable when received. 

iii. Tenant Deposits. The amount of all tenant deposits as set forth in the tenant 
estoppel certificates shall be credited to the account of the Port. 

iv. Method of Proration. All prorations shall be made in accordance with customary 
practice in Coos County, Oregon, except as expressly provided herein. The Port 
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and the Owner agree to cause their accountants to prepare a schedule of 
tentative prorations before the Closing Date. Such prorations, if and to the extent 
known and agreed on as of the Closing Date, shall be paid by the Port to the 
Owner (if the prorations result in a net credit to the Owner) or by the Owner to the 
Port (if the prorations result in a net credit to the Port) by increasing or reducing 
the cash to be paid by the Port at closing. Any such prorations not determined or 
not agreed on as of the Closing Date shall be paid by the Port to the Owner, or 
by the Owner to the Port, as the case may be, in cash as soon as practicable 
following the Closing Date. A copy of the schedule of prorations as agreed upon 
by the Port and the Owner shall be delivered to the Escrow Holder at least three 
business days before the Closing Date. 

 
(m)  At closing, the Escrow Holder shall do the following: 

i. Funds. Disburse all funds deposited with the Escrow Holder by the Port in 
payment of the purchase price as follows: 
(i) Deduct all items chargeable to the account of the Owner pursuant to 

Section 5(k), above. 
(ii) Disburse the balance of the Purchase Price to the Owner promptly on 

closing. 
(iii) Disburse the remaining balance of the funds, if any, to the Port promptly 

on closing. 
ii. Recording. Cause the deed, the tenant lease assignment (in that order), and any 

other documents that the parties may mutually direct to be recorded in the official 
records and obtain conformed copies for distribution to the Port and the Owner. 

iii. Title Policy. Issue the title policy to the Port. 
iv. Disbursement of Documents to Port. Disburse to the Port all documents (or 

copies thereof) deposited into escrow by the Owner pursuant hereto. 
 

(n)  Until close of escrow, the risk of loss shall be retained by the Owner. The Owner 
shall keep the Property fully insured until close of escrow.  In the event all or any 
material portion of the Property is damaged, destroyed, or condemned or threatened 
with condemnation before the close of escrow, the Port may, at its option, terminate 
this Agreement or reduce the Purchase Price by the diminution of fair market value 
caused by such event.  In the event of termination, escrow will be terminated, any 
earnest money deposit and accrued interest thereon will be promptly returned to the 
Port, and this Agreement shall have no further force or effect whatsoever. In the 
event that the Port elects to reduce the Purchase Price, the reduction shall be 
determined in accordance with the procedures set forth in Section 5(b) above, and 
closing shall be delayed until 30 days after the final reduced Purchase Price has 
been determined.   

 
(o)  The Port and the Owner agree to execute all such instruments and documents and 

to take all actions pursuant to the provisions of this Section 5, in order to 
consummate the purchase and sale contemplated and shall use their best efforts to 
accomplish the close of escrow in accordance with the provisions here. 

 
6. Miscellaneous Provisions 

 
(a)  Partial Invalidity. If any term or provision of this Agreement or the application to any 

person or circumstance shall, to any extent, be invalid or unenforceable, the 
remainder of this Agreement, or the application of such term or provision to persons 
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or circumstances other than those to which it is held invalid or unenforceable, shall 
not be affected thereby, and each such term and provision of this Agreement shall be 
valid and be enforced to the fullest extent permitted by law. 

 
(b)  Waivers. No waiver of any breach of any covenant or provision contained here shall 

be deemed a waiver of any preceding or succeeding breach thereof, or of any other 
covenant or provision here contained. No extension of time for performance of any 
obligation or act shall be deemed an extension of the time for performance of any 
other obligation or act. 

 
(c)  Successors and Assigns. These CC&R’s shall be binding on and shall inure to the 

benefit of the permitted successors and assigns of the Port and the Owner. 
 
(d)  Attorney Fees. If the Port of the Owner brings any action or suit against the other 

party by reason of any breach of any provision herein on the part of the other party 
arising out of these CC&R’s, then the prevailing party shall be entitled to have and 
recover from the other party all costs and expenses of the action or suit, including 
actual attorney fees, at trial and on appeal. 

 
(e)  Time of Essence. The Owner and the Port hereby acknowledge and agree that time 

is strictly of the essence with respect to each and every term, condition, obligation, 
and provision. 

 
(f)  Construction. Headings at the beginning of any section are solely for the 

convenience of the parties and are not a part of the CC&R’s. Whenever required by 
the context of these CC&R’s, the singular shall include the plural, and the masculine 
shall include the feminine, and vice versa. The CC&R’s shall not be construed as if 
they had been prepared by one of the parties, but rather as if both parties had 
prepared them. Unless otherwise indicated, all references to sections or subsections 
are to this Agreement. If the date on which the Port or the Owner is required to take 
any action under the terms of this Agreement is not a business day, the action shall 
be taken on the next succeeding business day. 

 
(g)  The parties acknowledge that these CC&R’s have been negotiated and entered into 

in the state of Oregon. The parties expressly agree that this Agreement shall be 
governed by, interpreted under, and construed and enforced in accordance with the 
laws of the state of Oregon. 

 



OREGON INTERNATIONAL PORT OF COOS BAY 
 

ACTION/DECISION REQUEST 
 

DATE:     August 26, 2010 
 
PROJECT TITLE:    Funded Improvements to the ACS Building 
 
ACTION REQUESTED:   Commission approval of the State’s Strategic 

Reserve Funding contract in the amount of $90,000 
and signatory authority in support of improvements 
to the ACS building 

BACKGROUND:   
 
Through grant and loan funding from the State of Oregon, the Port built the 800 Support Call 
Center on airport property during fiscal year 1999/2000.  A long term lease was signed for a 
period of ten years with a ten year renewal option dated November 1999.  The lease ran month-
to-month until July 2000, when the building was completed.   
 
Affiliated Computer Services (ACS) formerly 800 Support, then CyberRep was recently 
acquired by Xerox Corp.  With set-aside funds, the Port was able to pay down on the outstanding 
loan principle and negotiate a new lease (not yet finalized).  The new lease offers a three-year 
term with three-year renewal options. 
 
In support of the new acquisition and lease renewal, Xerox asked for capital improvements in the 
amount of $90,000 to the facility.  The Port and State worked to provide a loan from the State’s 
Strategic Reserve that, as long as the project is completed by December 31, 2010 and ACS 
maintains 507 full-time jobs, the loan would be forgiven and become grant funding. 
 
RECOMMENDATION: 
 
Commission approval of the State’s Strategic Reserve Funding contract in the amount of 
$90,000 and signatory authority in support of improvements to the current ACS building. 
 
MOTION: 
 
Motion to approve State’s Strategic Reserve Funding contract in the amount of $90,000 and 
signatory authority in support of improvements to the current ACS building. 
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STATE OF OREGON 
STRATEGIC RESERVE FUND 

LOAN AGREEMENT 
 

BETWEEN: State of Oregon, acting by and through its (State) 
Business Development Department, 
775 Summer Street NE, Suite 200 
Salem, Oregon  97301-1280 
 

AND: Oregon International Port of Coos Bay (Recipient) 
 P.O. Box 1215 

125 Central Avenue, Suite 300 
Coos Bay, Oregon  97420 
 

PROJECT NUMBER:  09-11-543 
 

RECITALS 

 WHEREAS, pursuant to ORS 285B.266 and OAR 123-090-0000 to 123-090-0060, State is 
authorized to enter into loan agreements and make loans from the Strategic Reserve Fund to assist 
communities, businesses or industries with cost effective projects that assist the creation, expansion, and 
preservation of the principal traded sector industries of Oregon, and that encourage diversification and 
preservation of regional economies; and 

 WHEREAS, a loan from the Strategic Reserve Fund would assist Recipient in completing 
improvements to Recipient’s building leased by Affiliated Computer Services, Inc. in North Bend, 
Oregon (“North Bend Facility”). 

 NOW, THEREFORE, State is willing to make this loan on the terms and conditions of this 
Agreement. Accordingly, the parties agree as follows: 

SECTION 1 
PROJECT DESCRIPTION 

Section 1.01.  Project.  Recipient will complete improvements to the North Bend Facility (“Project”). 

SECTION 2 
THE COMMITMENT 

Section 2.01.  Loan.  Subject to the terms and conditions of this Agreement, State agrees to make a 
loan from the Strategic Reserve Fund to Recipient, and Recipient agrees to accept such loan, in the 
principal amount of Ninety Thousand Dollars ($90,000) (the “Loan”). 

Section 2.02.  Note.  The Loan is evidenced by and repayable in accordance with a promissory note 
of the Recipient substantially in the form of Exhibit A, attached and incorporated by this reference (as 
extended, renewed or modified the “Note”).  Recipient agrees to repay the Loan in accordance with the 
terms of the Note and this Loan Agreement. 

Section 2.03.  Disbursement of Loan.  Subject to Section 2.04, State will disburse the Loan to 
Recipient (the date of disbursement referred to as the “Loan Closing Date”) within fifteen (15) days after 
receipt by State of: 

(a) this Agreement and the Note, both duly executed by Recipient; and 



Loan Agreement 09-11-543 Port of Coos Bay Contract Page 2 of 8 
 

(b) such certificates, opinions and documents as the State may reasonably require regarding the due 
authorization of this Agreement, the Note and any related documents have been received by the State. 

Recipient hereby authorizes the State to date the Note the Loan Closing Date. 

Section 2.04.  Conditions Precedent to Disbursement.  Disbursement of Loan proceeds to Recipient 
is subject to the conditions precedent that: 

(a) Recipient submits such documentation to State that State may reasonably require to show that all 
funds necessary to complete the Project have been secured; 

(b) the Oregon Department of Administrative Services has not notified State of an anticipated 
shortfall in Oregon State Lottery revenues for the biennium in which this Agreement becomes effective 
or for any biennium thereafter; 

(c) State and the Strategic Reserve Fund have received sufficient funding, appropriations and other 
expenditure authorizations to allow State, in the reasonable exercise of its administrative discretion, to 
make the disbursement and there are sufficient moneys in the accounts or funds to be used to cover the 
disbursement, as determined by State in the reasonable exercise of its administrative discretion, to 
permit State to make the disbursement; 

(d) moneys are currently available in the Strategic Reserve Fund to fund the Loan; 

(e) the representations contained in Section 4 hereof are true and correct on and as of the Loan 
Closing Date with the same force and effect as if made on and as of such date;  

(f) no Event of Default (as defined below) has occurred and continues on the Loan Closing Date; and 

(g) the certificates, opinions and documents set forth in Section 2.03 have been received by the State 
no later than June 30, 2010. 

Section 2.05.  Use of Loan.  The use of the Loan is expressly limited to the Project activities 
described in Section 1 of this Agreement.  Recipient may not use the Loan to retire any debt. 

SECTION 3 
PAYMENT OF PRINCIPAL AND INTEREST; PREPAYMENTS; FORGIVENESS 

Section 3.01.  Forgiveness of Unpaid Principal and Interest.  State will forgive all or a portion of the 
Loan, and all interest accruing on the portion of the Loan forgiven, under the following circumstances: 

(a) Upon satisfaction of all of the conditions set forth below, State will forgive the then-unpaid 
principal and all unpaid accrued interest of the Loan: 

 (i) Recipient completes the Project no later than December 31, 2010; 

 (ii) Affiliated Computer Services, Inc. maintains its existing 502 full-time equivalent jobs at the 
North Bend Facility for the two-year period of January 1, 2011 through December 31, 2012 (such two-
year period referred to as the “Maintenance Period”). 

For purposes of this Agreement, one (1) full-time equivalent job is equal to 3,640 hours worked during 
the Maintenance Period.  “Hours worked” for an employee means all hours that the employee worked, if 
the employee is paid for those hours.  “Hours worked” does not include vacation time, sick leave or any 
other paid time where no work is performed. 

State intends to obtain the number of hours worked by Affiliated Computer Services, Inc.’s employees 
at the North Bend Facility during the Maintenance Period through information obtained from the Oregon 
Employment Department.  If State is not able to obtain information from the Oregon Employment 
Department to determine the number of hours worked by Affiliated Computer Services, Inc.’s 
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employees at the North Bend Facility during the Maintenance Period, Recipient will provide comparable 
information, as the State may reasonably request, for each such employee in order to determine the 
actual number of full-time equivalent jobs at the North Bend Facility during the Maintenance Period. 

  (iii) Affiliated Computer Services, Inc. has not closed or relocated its business outside of North 
Bend, Oregon before the job maintenance condition set forth in Section 3.01(a)(ii) is met. 

  (iv)  No Event of Default has occurred and continues. 

  (v) No later than January 31, 2011, Recipient submits the following to State, which is in form 
and substance satisfactory to State: 1) documentation showing that the condition set forth in Section 
3.01(a)(i) is met; 2) documentation of the use of the Loan proceeds, including copies of invoices of 
expenses paid with Loan proceeds; and 3) certification by Recipient that no Loan proceeds were used to 
retire any debt. 

  (vi) State has not accelerated the maturity of the Loan as provided for in Section 6. 

(b) In the event that all of the conditions set forth in Section 3.01(a) are satisfied, other than the 
condition set forth in Section 3.01(a)(ii), State will forgive that portion of the Loan principal (and all 
interest accruing on the principal forgiven) equal to the lesser of the then-unpaid principal of the Loan 
(and all unpaid accrued interest) or an amount equal to $179.28 multiplied by the number of full-time 
equivalent jobs maintained by Affiliated Computer Services, Inc. in the Maintenance Period, as 
documented in accordance with Section 3.01(a)(ii).  

Section 3.02.  Interest.  The Loan will bear interest at the rate of five percent (5%) per annum, 
compounded annually on each anniversary of the Loan Closing Date. 

Section 3.03.  Payments.  Recipient will pay to State the entire principal amount of the Loan and all 
accrued interest on January 31, 2013, if not sooner paid or forgiven in accordance with Sections 3.01, 
3.04, or 6. 

Section 3.04.  Prepayments.  Recipient will have the right from time to time to prepay the Loan in 
whole or in part without any premium or penalty.  All payments will be applied first to State’s costs and 
expenses, then to unpaid accrued interest, and lastly to any unpaid principal. 

Section 3.05.  Place of Payments.  All payments and prepayments of principal and interest will be 
made to State at its office located at 775 Summer Street N.E., Suite 200, Salem, Oregon 97301-1280, or 
at such other place designated by State in writing to Recipient. 

SECTION 4 
RECIPIENT’S REPRESENTATIONS AND WARRANTIES 

Recipient represents and warrants to State that: 

Section 4.01.  Existence and Power.  Recipient is a port district organized and validly existing under 
the laws of Oregon.  Recipient has full power and authority to transact the business in which it is 
engaged, and full power, authority, and legal right to make this Agreement and the Note and to incur and 
perform its obligations hereunder and under the Note. 

Section 4.02.  Authority, No Contravention.  The making and performance by Recipient of this 
Agreement and the Note, and the borrowing by Recipient hereunder (a) have been duly authorized by all 
necessary action of Recipient, (b) do not and will not violate any provision of its articles of 
incorporation or bylaws; and, to the best of Recipient’s knowledge, do not and will not violate any 
provision of any applicable law, rule, regulation, or order of any court, regulatory commission, board, or 
other administrative agency, and (c) to the best of Recipient’s knowledge, do not and will not result in 
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the breach of, or constitute a default or require any consent under, any other agreement or instrument to 
which Recipient is a party or by which Recipient or any of its properties may be bound or affected. 

Section 4.03.  Binding Obligation.  This Agreement and the Note have been duly executed and 
delivered by Recipient and will constitute the legal, valid, and binding obligation of Recipient, each 
enforceable in accordance with its terms subject to the laws of bankruptcy, insolvency, or other similar 
laws affecting the enforcement of creditors’ rights generally. 

Section 4.04.  Approvals.  No authorization, consent, license, approval of, filing or registration with, 
or notification to any governmental body or regulatory or supervisory authority is required for the 
execution, delivery, or performance by Recipient of this Agreement or the Note. 

Section 4.05.  Misleading Statements.  No representation or warranty by Recipient in this Agreement 
or on any written statement, including information, data, exhibits, and other materials submitted in 
connection with the Loan, furnished to State pursuant to this Agreement or in connection with the 
transactions contemplated by this Agreement, when taken together, contains or will contain any untrue 
statement of material fact or omits or will omit to state a material fact necessary to make the statements 
not misleading. 

SECTION 5 
COVENANTS OF RECIPIENT 

Section 5.01.  Unexpended Funds.  Any Loan proceeds disbursed to Recipient, and any interest 
earned by Recipient on the Loan proceeds, that are not used as set out herein or that remain after the 
Project is complete or this Agreement is terminated, will immediately be returned to State, unless 
otherwise directed by State. 

Section 5.02.  Public Notification.  Recipient will reasonably acknowledge in some public fashion, 
such as in public statements, that the Project was funded in part with Oregon State Lottery funds 
administered by the Oregon Business Development Department. 

Section 5.03.  Compliance with Laws.  Recipient will comply with the requirements of all applicable 
laws, rules, regulations, and orders of any governmental authority, except to the extent an order of a 
governmental authority is contested in good faith and by proper proceedings. 

Section 5.04.  Books, Inspection.  Recipient will keep proper books of account and records on all 
activities associated with the Loan, including, but not limited to, invoices, cancelled checks, instruments, 
agreements and other supporting financial records documenting the use of the Loan.  Recipient will 
maintain these books of account and records in accordance with generally accepted accounting 
principles and will retain these books of account and records at least until three years after the later of 
the date that all Loan principal and interest is fully repaid or forgiven or the date that all disputes, if any, 
arising under this Agreement have been resolved. 

Recipient will permit State, the Secretary of State of the State of Oregon, or their duly authorized 
representatives, in a manner that does not unreasonably interfere with Recipient’s business operations, to 
inspect its properties, all work done, labor performed and materials furnished in and about the Project, 
and to review and make excerpts, transcripts, and copies of its books of account and records with respect 
to the receipt and disbursement of funds received from State.  The authorized representatives will have 
access to these books of account and records for as long as those books of account and records are 
required to be maintained by Recipient pursuant to this Section 5.04; provided that if such books of 
account or records are kept for a longer period, the authorized representatives shall have access to these 
books of account and records for as long as they are kept by Recipient. 

Section 5.05.  Taxes.  Recipient will pay and discharge all taxes, assessments, and governmental 
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charges or any levies imposed upon it or upon its income or profits or upon any property belonging to it, 
prior to the date on which penalties attach thereto, and all lawful claims which, if unpaid, might become 
a lien upon its property, provided that it will not be required to pay any such tax, assessment, charge, 
levy, or claim the payment of which is being contested in good faith and by proper proceedings and for 
which it is maintaining adequate reserves. 

Section 5.06.  Insurance.  Recipient will keep its assets that are of an insurable character insured by 
financially sound and reputable insurers against loss or damage by fire and casualty insurance in 
amounts customary for companies in similar businesses similarly situated.  Recipient will maintain, with 
financially sound and reputable insurers, insurance against other hazards, risks, and liabilities to persons 
and property to the extent and in the manner customary for companies in similar businesses similarly 
situated. 

Section 5.07.  Minority, Women & Emerging Small Business.  ORS 200.090 requires all public 
agencies to “aggressively pursue a policy of providing opportunities for available contracts to emerging 
small businesses...” The Oregon Business Development Department encourages Recipient, in any 
contracting activities, to follow good faith efforts in ORS 200.045, which can be accessed at 
http://www.leg.state.or.us/ors/200.html.  Additional resources are provided by the Governor’s Advocate 
for Minority, Women & Emerging Small Business at http://egov.oregon.gov/Gov/MWESB/index.shtml.  
Also, the Office of Minority, Women, and Emerging Small Business at the Oregon Business 
Development Department maintains a list of certified firms and can answer questions. Search for 
certified MWESB firms on the web at: http://imd10.cbs.state.or.us/ex/dir/omwesb/. 

Section 5.08.  Nature of Operations.  So long as Recipient owes any Loan principal or interest, 
Recipient shall ensure that Affiliated Computer Services, Inc. continues to be engaged in call center 
activities and does not substantially reduce or change the nature of its business operations, except with 
prior written consent by State. 

SECTION 6 
TERMINATION; EVENTS OF DEFAULT; REMEDIES 

Section 6.01.  Termination by State.  State may terminate this Agreement effective upon written 
notice to Recipient, or at such later date as may be established by State in such notice, under any of the 
following circumstances:  (a) the Oregon Department of Administrative Services notifies State of an 
anticipated shortfall in Oregon State Lottery revenues, (b) State or the Strategic Reserve Fund fails to 
receive sufficient funding, appropriations or other expenditure authorizations to allow State, in the 
reasonable exercise of its administrative discretion, to continue making payments under this Agreement, 
(c) there are not sufficient funds in the Strategic Reserve Fund, as determined by the State in the 
reasonable exercise of its administrative discretion, to permit State to continue making payments under 
this Agreement, or (d) there is a change in federal or state laws, rules, regulations or guidelines so that 
the Project funded by this Agreement is no longer eligible for funding. 

Section 6.02.  Events of Default.  Recipient shall be in default under this Agreement upon the 
occurrence of any of the following events (“Events of Default”): 

(a) Other than as set forth in paragraphs (b) through (f) below, Recipient fails to perform or observe 
any of the terms of this Agreement or the Note and the failure continues for thirty (30) days after 
Recipient receives notice, or such longer period as State may authorize in writing in its sole discretion; 
or 

(b) Any representation or warranty with respect to current or historical information made to State, in 
any certificate, notice, report, or other instrument or document furnished to State or in connection with 
this Agreement proves to have been incorrect in any material respect when made; or 
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(c) Any authorization, consent, license, approval, filing, or registration necessary to enable Recipient 
to comply with its obligations fails to be timely issued or granted, or expires or lapses and is not 
renewed or extended, or is revoked, withdrawn, withheld or modified so as to materially interfere with 
such compliance; or 

(d) Recipient (i) applies for or consents to the appointment of, or the taking of possession by, a 
receiver, custodian, trustee, or liquidator of itself or of all or any substantial part of its property, (ii) 
admits in writing its inability, or is generally unable, to pay its debts as they become due, (iii) makes a 
general assignment for the benefit of its creditors, (iv) commences a voluntary case under the Federal 
Bankruptcy Code (as now or hereafter in effect), (v) files a petition seeking to take advantage of any 
other law relating to insolvency, reorganization, winding-up, or composition or adjustment of debts, (vi) 
fails to controvert in a timely and appropriate manner, or acquiesces in writing to, any petition filed 
against it in an involuntary case under the federal Bankruptcy Code, or (vii) takes any corporate action 
for the purpose of effecting any of the foregoing; or 

(e) A proceeding or case is commenced, without the application or consent of Recipient seeking (i) 
the liquidation, dissolution or winding-up, or the composition or readjustment of debts, of Recipient, (ii) 
the appointment of a trustee, receiver, custodian, liquidator, or the like of Recipient or of all or any 
substantial part of its assets, or (iii) similar relief in respect to Recipient under any law relating to 
insolvency, reorganization, winding-up, or composition or adjustment of debts, and such proceeding or 
case continues undismissed; or an order, judgment, or decree approving or ordering any of the foregoing 
is entered and continues unstayed and in effect for a period of sixty (60) consecutive days, or an order 
for relief against Recipient is entered in an involuntary case under the Federal Bankruptcy Code; or 

(f) Affiliated Computer Services, Inc. closes or relocates its operations conducted at the North Bend 
Facility without the prior written consent of State; 

Thereupon, and in such case, State may, by notice to Recipient, and notwithstanding the provisions of 
Section 3.01, declare the outstanding Loan principal and all accrued interest to be immediately due and 
payable, whereupon the same shall become immediately due and payable. 

 Section 6.03.  Remedies Upon Default.  Upon the occurrence of an Event of Default, State may 
pursue any remedies available under this Agreement, at law or in equity.  Such remedies include, but are 
not limited to, termination of State’s obligations to make the Loan or further disbursements hereunder, 
return of all or a portion of the Loan amount, payment of interest earned on the Loan amount, and 
declaration of ineligibility for the receipt of future Strategic Reserve Fund or Oregon State Lottery fund 
awards.  If, as a result an Event of Default, State demands return of all or a portion of the Loan amount 
or payment of interest earned on the Loan amount, Recipient shall pay the amount upon State’s demand.  
The remedies provided herein are cumulative and not exclusive of any remedies provided by law. 

SECTION 7 
MISCELLANEOUS 

Section 7.01.  No Implied Waiver.  No failure or delay on the part of State to exercise any right, 
power, or privilege under this Agreement will operate as a waiver thereof, nor will any single or partial 
exercise of any right, power, or privilege under this Agreement preclude any other or further exercise 
thereof or the exercise of any other such right, power, or privilege. 

 Section 7.02.  Choice of Law; Designation of Forum; Federal Forum.   

 (a) The laws of the State of Oregon (without giving effect to its conflicts of law principles) govern all 
matters arising out of or relating to this Agreement, including, without limitation, its validity, 
interpretation, construction, performance, and enforcement.   
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 (b) Any party bringing a legal action or proceeding against any other party arising out of or relating 
to this Agreement shall bring the legal action or proceeding in the Circuit Court of the State of Oregon 
for Marion County (unless Oregon law requires that it be brought and conducted in another county).  
Each party hereby consents to the exclusive jurisdiction of such court, waives any objection to venue, 
and waives any claim that such forum is an inconvenient forum. 

 (c) Notwithstanding Section 7.02(b), if a claim must be brought in a federal forum, then it must be 
brought and adjudicated solely and exclusively within the United States District Court for the District of 
Oregon.  This Section applies to a claim brought against the State of Oregon only to the extent Congress 
has appropriately abrogated the State of Oregon’s sovereign immunity and is not consent by the State of 
Oregon to be sued in federal court.��This Section is also not a waiver by the State of Oregon of any form 
of defense or immunity, including but not limited to sovereign immunity and immunity based on the 
Eleventh Amendment to the Constitution of the United States. 

Section 7.03.  Notices.  Except as otherwise expressly provided in this Agreement, any required or 
permitted notice will be given in writing by personal delivery or by mail, postage prepaid, to Recipient 
or State at the address on page 1 of this Agreement, or to such other addresses as either party may 
subsequently indicate pursuant to this Section 7.03.  Any notice so addressed and mailed will be deemed 
to be given five (5) days after mailing.  Any notice by personal delivery will be deemed to be given 
when actually delivered. 

Section 7.04.  Amendments.  This Agreement may not be altered, modified, supplemented, or 
amended in any manner except by written instrument signed by both parties. 

Section 7.05.  Severability.  If any provision of this Agreement will be held invalid or unenforceable 
by any court of competent jurisdiction, such holding will not invalidate or render unenforceable any 
other provision. 

Section 7.06.  Successors and Assigns.  This Agreement will be binding upon and inure to the 
benefit of State, Recipient, and their respective successors and assigns, except that Recipient may not 
assign or transfer its rights or obligations hereunder or any interest herein without the prior consent in 
writing of State. 

Section 7.07.  Indemnity.  Recipient will (subject to ORS chapter 180) defend, save, hold harmless 
and indemnify the State of Oregon, the Oregon Business Development Department and their officers, 
agents, employees, and members from and against all claims, suits, actions, losses, damages, liabilities, 
costs and expenses of any nature whatsoever resulting from or arising out of, or relating to the activities 
of Recipient or its officers, directors, employees, contractors, or agents under this Agreement. 

Section 7.08.  Titles and Subtitles.  The titles in this Agreement are for convenience only and in no 
way define, limit, or describe the scope or intent of any provision of this Agreement. 

Section 7.09.  Counterparts.  This Agreement may be executed in more than one counterpart, which, 
taken together, will constitute one and the same instrument, and either party may execute this 
Agreement by signing any such counterpart. 

Section 7.10.  No Third Party Beneficiaries.  State and Recipient are the only parties to this Agreement 
and are the only parties entitled to enforce the terms of this Agreement.  Nothing in this Agreement gives 
or provides, or is intended to give or provide, to third persons any benefit or right not held by or made 
generally available to the public, whether directly, indirectly or otherwise, unless such third persons are 
individually identified by name herein and expressly described as intended beneficiaries of the terms of 
this Agreement. 

Section 7.11.  Entire Agreement.  This Agreement (including any attachments hereto which are by 
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this reference incorporated herein) and the Note constitute the entire agreement between the parties on 
the subject matter hereof.  Any waiver or consent, if made, will be effective only if in writing signed by 
the party against whom such waiver or consent is sought to be enforced and is effective only in the 
specific instance and for the specific purpose given. 

Section 7.12.  Survival.  All provisions of this Agreement set forth in the following sections and any 
that by their terms are intended to survive shall survive termination of this Agreement: Section 5.01, 
Unexpended Funds; Section 5.04, Books; Inspection; Section 6.03, Remedies Upon Default; Section 
7.07, Indemnity; and this Section 7.12. 

Section 7.13.  Time is of the Essence.  Recipient agrees that time is of the essence under this 
Agreement. 

Section 7.14.  Attorney Fees.  To the extent permitted by the Oregon Constitution and the Oregon 
Tort Claims Act, the prevailing party in any dispute arising from this Agreement or the Note will be 
entitled to recover from the other its reasonable attorney fees and costs and expenses at trial, in a 
bankruptcy, receivership or similar proceeding, and on appeal.  Reasonable attorney fees shall not 
exceed the rate charged to State by its attorneys.   

 

IN WITNESS WHEREOF, THE PARTIES HERETO HAVE CAUSED THIS AGREEMENT TO BE DULY EXECUTED 
AS OF THE DATES SET FORTH BELOW THEIR RESPECTIVE SIGNATURES AND APPROVED AS REQUIRED BY 
APPLICABLE LAW.  RECIPIENT, BY THE SIGNATURE BELOW OF ITS AUTHORIZED REPRESENTATIVE, HEREBY 
ACKNOWLEDGES THAT IT HAS READ THIS AGREEMENT, UNDERSTANDS IT AND AGREES TO BE BOUND BY ITS 
TERMS AND CONDITIONS.  

OREGON INTERNATIONAL PORT OF COOS BAY  
 

By:   
 Jeff Bishop 

Executive Director 
 

Date:    
 

 
 
 
 
 
 
 
 

STATE OF OREGON 
acting by and through its 

Business Development Department 
 

APPROVED AS TO LEGAL SUFFICIENCY 
in accordance with ORS 291.047: 

By:   By: N/A per OAR 137-045-0030 
 Karen Wilde Goddin, Managing Director 

Business, Innovation and Trade Division 
   

Date:   Date:  

 
Exhibit A: Form of Promissory Note
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Exhibit A 
Promissory Note 

 
U.S. $90,000 XXXXXXXX, 2010  
  XXXXXXXXXX, OR 

For value received, the undersigned, Oregon International Port of Coos Bay, P.O. Box 1215, 125 Central 
Avenue, Suite 300, Coos Bay, Oregon 97420, an Oregon port district (“Recipient”), unconditionally 
promises to pay to the order of the State of Oregon, acting by and through its Business Development 
Department, 775 Summer Street NE, Suite 200, Salem, Oregon 97301-1280 (“State”), on January 31, 
2013, in lawful money of the United States of America and in immediately available funds, the principal 
sum of Ninety Thousand Dollars ($90,000), plus interest from the date hereof at the rate of five percent 
(5%) per annum (computed on the basis of a 365- or 366-day year, as the case may be, and actual days 
elapsed), compounded annually on each anniversary of the date hereof.  The principal amount of, and 
accrued interest on, this promissory note may be forgiven in whole or in part in accordance with the 
Loan Agreement between Recipient and State dated as of XXXXXXXXXXXXXXXXX, XXXX, (as 
amended from time to time, the “Agreement”). 

Capitalized terms not defined in this promissory note will have the meanings ascribed in the Agreement.  
This promissory note is the Note referred to in the Agreement. 

This promissory note may be prepaid without penalty as provided in the Agreement.  Any payment on 
account of the indebtedness evidenced by this promissory note will be applied first to the State’s costs 
and expenses, then to unpaid accrued interest and lastly the balance, if any, to principal. 

Upon the occurrence of any Event of Default specified in the Agreement, the principal of the Loan and 
all accrued interest, may be declared to be immediately due and payable in the manner, upon the 
conditions, and with the effect provided in the Agreement. 

All parties to this promissory note waive presentment, dishonor, notice of dishonor, and protest.  All 
parties consent to, and the holder of this promissory note is expressly authorized to make, without 
notice, any and all renewals, extensions, modifications or waivers of the time for or the terms of 
payment of any sum or sums due under this promissory note, or under any documents or instruments 
relating to or securing this promissory note, or of the performance of any covenants, conditions or 
agreements, or the taking or release of collateral, if any, securing this promissory note.  No liability of 
any party on this promissory note will be discharged by any action consented to above taken by any 
holder of this promissory note. 

To the extent permitted by the Oregon Constitution and the Oregon Tort Claims Act, the prevailing 
party in any dispute arising from this promissory note will be entitled to recover from the other its 
reasonable attorney fees and costs and expenses at trial, in a bankruptcy, receivership or similar 
proceeding, and on appeal. Reasonable attorney fees shall not exceed the rate charged to the State by its 
attorneys.   

This promissory note will be governed by and construed in accordance with the law of the State of 
Oregon, without regard to principles of conflicts of law. 

Oregon International Port of Coos Bay 

 

By: XXXXXXXXXXXXXXX 

  

 Jeff Bishop, Executive Director   
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Promissory Note 
 

U.S. $90,000 _____________, 2010  
 ______________, OR 

For value received, the undersigned, Oregon International Port of Coos Bay, P.O. Box 1215, 125 Central 
Avenue, Suite 300, Coos Bay, Oregon 97420, an Oregon port district (“Recipient”), unconditionally 
promises to pay to the order of the State of Oregon, acting by and through its Business Development 
Department, 775 Summer Street NE, Suite 200, Salem, Oregon 97301-1280 (“State”), on January 31, 
2013, in lawful money of the United States of America and in immediately available funds, the principal 
sum of Ninety Thousand Dollars ($90,000), plus interest from the date hereof at the rate of five percent 
(5%) per annum (computed on the basis of a 365- or 366-day year, as the case may be, and actual days 
elapsed), compounded annually on each anniversary of the date hereof. The principal amount of, and 
accrued interest on, this promissory note may be forgiven in whole or in part in accordance with the 
Loan Agreement between Recipient and State dated as of___________________, ______, (as amended 
from time to time, the “Agreement”). 

Capitalized terms not defined in this Note will have the meanings ascribed in the Agreement.  This 
promissory note is the Note referred to in the Agreement. 

This promissory note may be prepaid without penalty as provided in the Agreement.  Any payment on 
account of the indebtedness evidenced by this promissory note will be applied first to the State’s costs 
and expenses, then to unpaid accrued interest and lastly the balance, if any, to principal. 

Upon the occurrence of any Event of Default specified in the Agreement, the principal of the Loan and 
all accrued interest, may be declared to be immediately due and payable in the manner, upon the 
conditions, and with the effect provided in the Agreement. 

All parties to this promissory note waive presentment, dishonor, notice of dishonor, and protest.  All 
parties consent to, and the holder of this promissory note expressly is authorized to make, without 
notice, any and all renewals, extensions, modifications or waivers of the time for or the terms of 
payment of any sum or sums due under this promissory note, or under any documents or instruments 
relating to or securing this promissory note, or of the performance of any covenants, conditions or 
agreements, or the taking or release of collateral, if any, securing this promissory note.  No liability of 
any party on this promissory note will be discharged by any action consented to above taken by any 
holder of this promissory note. 

To the extent permitted by the Oregon Constitution and the Oregon Tort Claims Act, the prevailing 
party in any dispute arising from this promissory note will be entitled to recover from the other its 
reasonable attorney fees and costs and expenses at trial, in a bankruptcy, receivership or similar 
proceeding, and on appeal. Reasonable attorney fees shall not exceed the rate charged to the State by its 
attorneys.   

This promissory note will be governed by and construed in accordance with the law of the State of 
Oregon, without regard to principles of conflicts of law. 

 
Oregon International Port of Coos Bay 

 

By: 

   

 Jeff Bishop, Executive Director   
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